TOA AN NHAN DAN CAP CAO CONG HOA XA HQOI CHU NGHIA VIET NAM
TAI HA NOI
Doc lap — Tw do — Hanh phuc

Ban 4n s6 32/2024/KDTM-PT
Ngay 27/9/2024

Vv tranh chap hop dong thau
khodn xay dung

NHAN DANH

NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phan Hoi dong xét xi¢ phiic thdm goém co:

Théam phadn - Chi toa phién toa: Ong Nguyén Phan Nam

Céc Tham phén: Ong Phung Hai Hiép

Ong Pham Van Loi

- Thu ky phién toa: Ong Ngo Canh Duy, Thu ky Toa an nhan dan cip cao
ta1 Ha Noi;

- g—)gi dién Vién kiém sdt nhan dan cép cao tai Ha Noi: C)ng Pham Quoc
Huy, Kiém sat vién cao cap;

Ngay 27 thang 9 nim 2024 tai tru s Toa an nhan dan cap cao tai Ha Noi mé
phién toa cong khai xét xtr vu an kinh doanh, thwong mai phuc tham thu 1y so:
20/2024/TLPT-KDTM ngay 22/5/2024 vé “Tranh chap hop dong thau khoan xdy
dung” do c6 khang cdo cia bi don ddi v6i Ban an kinh doanh, thuong mai so tham
s6 01/2024/KDTM-ST ngay 31/01/2024 cta Toa 4n nhan dan tinh Ha Nam.

Theo Quyét dinh dua vu an ra xét xir phuc tham so: 10117/2024/QPPT ngay
12 thang 9 nam 2024 gitra cac duong su:

Nguyén don: Cong ty TNHH P1; dia chi: E L, khu phé M - H, phuong T, Quan
G, thanh ph6 H6 Chi Minh.

Nguwoi dai dién theo phdp ludt: Ong Lin Ching S, Tong Giam dbc; Qudc tich:
Trung Quoc; dia chi tam tra: E L, khu phd M - H, phuong T, Quan G, thanh phd Ho
Chi Minh; vang mat.

Nguoi dai dién theo 1ty quyén: Ba Tran Thi Kim N, sinh ndm 1990 1a nhan
vién Cong ty TNHH P1; dia chi: Ap E, P, D, Pong Nai; c6 miit.

Nguroi bdo vé quyén va loi ich hop phdp: Ba Lé Ngoc A va ba Duong Thi Xuan C
- Luat su thudc Cong ty L1, Doan luat su thanh pho H, déu c6 mat.



Bi don: Cong ty TNHH C3; dia chi: So A, duong L (cao toc F), Phuong A,
Quan A, thanh ph6é H6 Chi Minh.

Nguroi dai dién theo phép luat: Ong Liu Shih Y, Tong Giam ddc; Qudc tich:
Trung Quoc; dia chi tam tri: SO A, duong L (cao toc F) Phuong A, Quan A, thanh
pho HO Chi Minh; vang mat.

Nguoi dai dién theo 11y quyén: Ong Pham Chinh T; dia chi: S6 D N, N, H, Ha
Noi; va ong Lé Van C1, dia chi: Tang A, toa nha C V, T, T, Ha Noi; déu c6 mat.

Nguoi bao vé quyén va loi ich hop phap: Luat su Hia Trung K, Van phong L2,
DPoan luat su thanh phé H; c6 mat.

Ngwoi cé quyén loi, nghia vu lién quan:

1. Cong ty TNHH C4; dia chi: Khu Cong nghiép D, xa D, huyén K, tinh Ha
Nam. Nguoi dai dién theo phéap luat: Ong HSIEH LI CHUAN, Giam doc; vang
mat va co don xin xét X Véng mat.

2. Cong ty ¢ phﬁn X; dia chi: Toa C, K, B T, khu d6 thi M, phuong C, quan N,
thanh phé Ha Noi; Nguoi dai dién theo uy quxén: Ong Nguyén Thé T1, sinh nim
1982; dia chi: A, H, thanh ph6 Ha Noi va 6ng D6 Tién V, sinh nam 1995; dia chi: To
A, P, Tuyén Quang, tinh Tuyén Quang; c6 mit 6ng T1, ving mit 6ng V.

3. Cong ty co phan C5; dia chi: S6 C, Ngd G, phuong O, quan D, thanh phd
Ha Noi. Nguoi dai dién hop phap: Ong Lé Niang S1, Giam doc Cong ty; c6 mat.

4. Cong ty co phan L3 - Nén mong xay dung; dia chi: Toa nha L, dudng K,

phuofng N, quan T, thanh pho Ha No1; Nguoi dai dién theo phap luat: Ong Lai Vin
M, Tong Giam doc Cong ty; vang mat va co6 don xin xét Xt vang mat.

5. Cong ty TNHH D; dia chi: Thon T, xa T, thi xa D, tinh Ha Nam; Nguoi dai
dién theo phap luat: Ong Dang Quoc N1, chirc vu: Giam doc; vang mat va c6 don
Xin xét Xtr vang mit.

6. Cong ty TNHH M1; dia chi: Thon D, xa T, thanh pho P, tinh Ha Nam;
Nguoi dai dién theo phap luat: Ong Tran Vian N2, Giam doc Cong ty; vang mat va
c6 don xin xét x{r ving mit.

7. Cong ty c6 phan B1 (nay la Cong ty Co phan T3); dia chi: Thén H, xa L,
huyén T, tinh Bac th dia chi lién hé: SO F, dlr()’ng V, Xuan O B, V5 C2, thanh phd

B, tinh Bic Ninh; vang mit va c¢6 don xin xét Xtr vang mit.

8. Cong ty T4; dia chi: S6 B duong L, phudng B, quan T, thanh phé Ho Chi
Minh; Ngudi dai dién theo phap luat: Ong Huang Shou F; vang mit va c6 don xin
xét XUr vang mat.

Ngwot lam chieng:

- Ong Wu Wen H (M. Ngb), sinh nim 1976; s6 ho chiéu 390770211 cép ngay
08/08/2014 dia chi: S6 B, Hém E, pho Z, so B, ngd T, quan T, thanh pho D, Pai

Loan; Vang mat va co don xin xét Xt vang mat.



- Ong Pham Hong V1; dia chi: C, Tang C, thap N Toa nha E, duong T, phudng
D, quan B, thanh ph6 Ha Noi. Hién dang lam viéc tai Cong ty TNHH C3; vang mit
va c6 don xin xét Xt vang mat.

- f)ng Tran Hoai N3: dia chi: Khu I, xa P, huyén T, tinh Phu Tho; Véng mat
va c¢6 don xin xét Xir vang mat.

- Ong V& Thai T2; hién dang lam viéc tai Cong ty TNHH C3; ving mit va c6
don xin xét X vang mat.

- @ng Tran Van H1; dia chi: C, C, Hai Duong; dia chi lién hé: S6 C, duong M,
phuong M, quan N, thanh pho Ha Noi; ving mit va c¢6 don xin xét Xt ving mit.

Nguwoi bdo vé quyén va loi ich hop phap cua nguyéen don va nhitng nguoi co
quyén loi, nghia vu lién quan Céng ty ¢é6 phan X, Cong ty cé phan C5: Ba Lé Ngoc A
va ba Duong Thi Xuan C - Luat su Cong ty L1; dia chi: Toa nha S, khu V L, phuong T,
quan T, thanh ph6 Ha Noi;

NOI DUNG VU AN

Theo don khéi kién ngay 14/12/2020, don bé sung don khoi kién, B tur kha:
va quan diém trinh bay tai phxen toa cua nguyén don, bi don, nhitng nguoi co quyen
loi, nghia vu lién quan va y kién trinh bay ciia cdac dwong sir tai phién toa so tham
thi noi dung vu an tom tat nhur sau:

Ngay 15/8/2020, Cong ty TNHH C4 1a chu dau tu du 4n ky Hop dong thau
khoan xay dung s6 OW-LK/002-2020 véi Cong ty TNHH C3 (sau day viét tat la
Cong ty C3) xay dung cong trinh nha may O1 tai Khu cong nghi¢p D, xa D, huyén
K, tinh Ha Nam.

Ngay 17/8/2020, Cong ty C3 ky don quyét thau voi Cong ty TNHH P1 (viét
tat 1a Cong ty C6) dé thi cong cac hang muc cua cong trinh Du 4n nha may O1 véi
tong gia tri goi thau la 53.500.000.000 dong (chua tinh VAT) va c6 VAT la
58.850.000.000 dong. Ngoai don quyét thau, hai bén khong ky Hop dong va cac
phu luc hop dong nao khac lién quan dén viéc xay dung nha O1 va khong cung cap
duoc ban vé thiét ké cong trinh. Qua trinh xay dung Cong ty C6 ky hop dong thau
phu véi hai nha thau 13 Cong ty c6 phan X (viét tat 1a Cong ty X) va Cong ty co phan
C5 (viét tat la Cong ty C5). Ngay 05/11/2021, cong trinh da duoc ban giao cho chu
dau tu nhung hai bén chua thanh 1y duoc hop dong. Pén nay Cong ty C3 da thanh
toan cho Cong ty C6 so tién 54.873.154.973 dong.

Nguyén don la Céng ty C6 trinh bay: Sau khi ky don quyét thau véi Cong ty
C3 thi dén thang 8 nam 2020, Cong ty C6 va cac nha thau phu trién khai thi cong
xay dung nha may O1. Trong qua trinh thi cong Cong ty C6 nhiéu lan giri van ban
yéu cau ky hop dong theo quy dinh cua phap luat nhung phia Cong ty C3 khong
soan thao, thuong luwong dé hai bén di dén ky hop dong chinh. Ngay 08/01/2021,
Cong ty C6 soan thao hop dong giri Cong ty C3 nhung phia Cong ty C3 khong ¢
phan hoi. Ngay 14/01/2021, Cong ty C3 gui du thao hop dong cho Cong ty C6
nhung c6 nhiéu diéu khoan khong phu hop véi don quyét thau nén Cong ty C6
khong chap nhan. Tir d6 dén nay cac bén chua ky hop dong chinh. Tuy nhién, Cong
ty C6 van thuc hién theo yéu cau ctia Cong ty C3 va thi cong dén phan nao thi hai



bén sé& thong nhat thiét ke, thuc hién thi cong dén dé. Pén nay, Cong ty L&K chua
thanh to4an phan con lai ciia don quyét thau va cac khoan phat sinh nén Cong ty C6
khoi kién dé nghi Toa an giai quyét:

- Budc Cong ty C3 phai ky thanh 1y hop dong thau khoan véi hinh thic va
ndi dung nhur don quyét thau; cong nhan phan phét sinh da duoc cac bén théa thuan,
chép nhan thiét ké, du toan phat sinh va nghiém thu trén thuc té.

- Thanh toan gia tri con lai cia don quyét thau la: 3.976.845.027 dong; gia
tri phat sinh s6 tién: 5.472.981.399 dong. Tong: 9.449.826.426 dong.

- Thanh toan s6 tién 14i qua han 1a: 2.610.514.534 dong

Bi don la Céng ty C3 trinh bay: Tai muc 1 cia Don quyét thau ngay 17/8/2020
da ghi r0: “1. Phwong thirc nhan thau: Nhan thau tron goi. Noi dung thuc té dua
vao bdan vé va don bdo giG lam chinh; Nhitng hang muc hodc cong viéc khéng thé
thiéu hodc theo théng 1é thi cong cong trinh phdai lam déu thuéc trach nhiém ciia
nha nhan thau.”. Nhu vay, ngay tir dau, Cong ty C3 va Cong ty C6 xac dinh day la
nhan thau theo hinh thirc tron goéi. Tuy nhién, dén nay gitta Cong ty C3 va Cong ty
C6 van chua ky hop dong giao nhan thau (hop dong xay dung) cho cong viéc phat
sinh néu tai don quyét thau. Do Chu dau tu yéu cau phai nhanh chong xay dung va
hoan thanh du 4n dé dua vao hoat dong nén Cong ty C3 can phai lam viéc véi cac
nha thau phu trién khai ngay cong viéc. Sau khi ky Pon quyét thau ngay 17/8/2020,
Cong ty C3 va Cong ty C6 khong di dén thong nhat duoc nodi dung hop dong, Iy do
chu yéu la: Mic du phia Cong ty C6 da thoa thuan nhan thau tron goéi nhung khi
soan thao hop df‘)ng lai yéu cau vuot qua cac thoa thuan tai don quyét thau, cu thé
nhu sau:

Thit nhat: Trong qua trinh soan thao hop dong, Cong ty C6 khong dong ¥ ky
hop dong giao thau tron goéi nhu da thoa thuan véi Iy do vat gia thay doi, khong
muon c6 dinh gia hop dong nhu da théa thuan. Do d6, Cong ty C6 da bo sung cac
diéu khoan vé thay d6i gia tri hop dong khong phu hop véi tinh chat ciia hop dong
tron goi theo quy dinh ctia Luat Xay dung va Nghi dinh s6 37/2015/ND-CP ngay
22/4/2015 quy dinh chi tiét vé hop dong xay dung.

Thir hai: Cong ty C3 yéu cau cac phan phat sinh ngoai hop dong phai duogc
su dong ¥, xac nhan cua ngudi c6 tham quyén 1a dai dién theo phap luat ctiia Cong
ty C3, phai ky phu luc hop dong trude khi thuc hién cac cong viéc phat sinh. Diéu
nay hoan toan phu hop véi cac quy dinh ciia phap luat vé xay dung nhung Cong ty
C6 khong dong y.

Thir ba: Cong ty C6 di ty ¥ chuyén giao goi thau cho cac bén thir ba ma
khong duoc sur dong ¥ bang van ban cia ngudi ¢ tham quyén cia Cong ty C3 hay
chu dau tu.

Mat khac, cac bén khong thfmg nhat duoc mot sb nodi dung khac:

Thuc hién don quyét thau, Cong ty C6 da thong qua cac nha thau phu ctia ho
1a Cong ty X va Cong ty C5 dé trién khai thi cong cong trinh. Tuy nhién, Cong ty C6
da khong dam bao tién d6 va chat luong cong trinh, budc Cong ty C3 phai gui
nhiéu vin ban phan nan nhic nho. Tur thang 11/2020 cho dén gan nhat 1a thang



4/2022, Cong ty C3 c6 nhiéu bién ban ghi nhé, van ban gui Cong ty C6 vé viéc
cong truong khong co nhan cong thi cong, cham tién do, chat lwong khong dam
bao, can phai stra chita (c6 kém theo hinh anh vé hang muc khong dat). Nghiém
trong hon, mot s6 cong viéc do Cong ty C6 khong hop tac nén Cong ty C3 phai thué
bén thtr ba thuc hién.

Dinh ky hang thang Céng ty C6 giri ho so thanh toan gom: Bang udc tinh gia
tri nghiém thu cong trinh; Hoéa don GTGT va Giay dé nghi thanh toan. Cho dén
nay, Cong ty C3 d3 tam tng va thanh toan cho Cong ty C6 tong cong la 10 lan véi
sO tién 54.873.154.973 dong; Cong ty C6 da xuat 9 hoa don GTGT véi tong so tién
tong cong la 57.762.499.022 dong (dd bao gom thué GTGT). Tuy nhién, gia tri néu
trén ciing chi 1a wdc tinh, diéu nay thé hién rd trong ho so khai kién, Cong ty C6 da
tr nhan khoan giam trir khong thuc hién cta don quyét thau la 1.962.416.854 dong
(chua bao gom thué GTGT) va nhu vay, so tién con phai thanh toan theo tinh toan
ctia Cong ty C6 1a 1.818.186.488 dong (d3 bao gom thué GTGT).

Can c muc 7 cuia don quyét thau, khi cong trinh dugc nghiém thu toan bd
thi Cong ty C6 duoc thanh toan 95%, 5% con lai thanh toan sau khi c6 Bao lanh
bao hanh. So véi quy dinh nay ctia don quyét thau thi Cong ty C3 da thanh toan
vuot qua 95% gia tri thuc hién cua don quyét thau. Viéc Cong ty C6 yéu cau thanh
toan so tién con lai 12 khong co6 co s& vi Cong ty C6 chua ndp Bao lanh bao hanh.

Vé cac cong viéc phat sinh ngoai don quyét thau: Cong ty C6 liét ké cac phat
sinh tir VO 01 dén VO 42 véi tong gia tri 4.975.437.581 dong. Cong ty C3 khong
dong ¥ véi so tién phat sinh nay boi 18: Theo Pon quyét thau ngay 17/8/2020, hai
bén di thoa thuan vé nhan thau theo hinh thirc hop df‘)ng tron goi. Do vay, can cu
diém a khoan 3 Diéu 140 Luat xay dung; khoan 3 Diéu 15, khoan 2 Diéu 36, Diéu
37 Nghi dinh s6 37/2015/ND-CP ngay 22/4/2015 cua Chinh phu quy dinh chi tiét
vé hop dong xay dung, Cong ty C3 chi cong nhan phat sinh (VO) trén nguyén tic:
chi tinh VO khi c6 thay doi so véi ban v& ban dau; cac bén phai ky két van ban (phu
luc) ciia nguoi ¢ tham quyén dé thong nhat VO va gia ca trude khi thuc hién. Cong
ty C6 khong chimg minh duoc cu thé cac van dé néu trén.

Nhu vay, nhitng yéu cau cua Cong ty C6 trong don khdoi kién 1a hoan toan
khong c6 co s& va khong dung thuc t€. D€ nghi, Toa an khong chap nhén toan bd
yéu cau khoi kién cua cong ty C6.

Ngoai ra, Cong ty C3 c6 yéu cau phan t6, dé nghi Toa an budc Cong ty C6
phai thanh toan:

- Tién phat hop d("Sng do cham tién d6 thuc hién du an theo don quyét thau:
6.420.000.000 dong.

- Tién Cong ty C3 phai thué bén thir 3 thuc hién cac cong viéc dang dé ma
Cong ty C6 khong lam nhu théa thuan 1 2.784.629.979 dong (chua c6 thué) va so
tién phat sinh bao hanh 1a 134.821.818 dong. Tong la 3.211.396.977 dong.

Sau khi d6i trir s6 tién con lai cia Cong ty C3 chua thanh toan cho Cong ty

C6 theo don quyét thau (58.850.000.000 dong — 54.873.154.973 dong), budc Cong
ty C6 con phai thanh toan tra cho Cong ty C3 s6 tién 5.654.551.950 dong.



Nhitng nguoi co quyén loi, nghia vu lién quan co quan diém:

- Céng ty TNHH C4 (sau day viét tat la Céng ty C4) trinh bay: Cong ty C4 1a
chii dau tu cia cong trinh xay dung “Dur dn nha may O17. Ngay 15/8/2020, Cong ty
C4 va Cong ty C3 ky hop dong nhan thau so6 OW-LK/002-2020; ndi dung cu the
Cong ty C3 1a nha thau chinh nhan thau cong trinh xay dung “Dur dn nha may O1”
tai khu Cong nghiép D, xi D, huyén K, tinh Ha Nam. Do tién d6 gap nén Cong ty C4
dong ¥ dé Cong ty C3 c6 quyén thué nha thau phu nhung phai tw chiu trach nhiém
vé van dé nay. Viéc Cong ty C3 thué nha thau phu la Céng ty C6 xay dung cong
trinh, Cong ty C4 khong co6 ¥ kién gi va khong lién quan gi. Tuy nhién, nha thau
phu lai thué nha thau phu khac thi Cong ty C4 khong biét, khong dong ¥ va ciing
khong c6 vin ban nao phé duyét. Viéc Cong ty C6 thué tiép nha thau phu ma chua
duoc sur dong ¥ va chap thuan cua Cong ty C4 1a trai phap luat Viét Nam. Trong
qua trinh thi cong, du 4n bi cham tién do, khong dam bao vé thoi gian hoan thanh
cac hang muc cua du 4n nhu cam két. Thoi han Cong ty C3 cam két du kién dén
ngay 20/3/2021 s€ hoan cong va d¢ trinh nghiém thu so bo, ngay 10/4/2021 s¢&
nghiém thu lan 2, ngay 30/4/2021 1a tong nghiém thu cong trinh. Khi “Dur dn nha
mdy O1” duogc ban giao chinh thire dé dua vao hoat dong; ngay 05/11/2021, trén
cong truong van con hang chuc 16i can stra chita khic phuc nhu: Bén ngoai nha
xuong c6 35 Panel bi bop méo, hur hai; tudng, son c6 vét nit, lan luot & tudng ngoai
nha bao vé, phong may ap suat va lau 4 nha van phong; diém ctra so bi ri sét. Tuy
nhién, dé kip tién do van hanh cia nha may, giam thiét hai cho cac bén, Cong ty C4
van nghiém thu cic hang muc chinh va yéu cau nha thau chinh tiép tuc c6 trach
nhiém khic phuc cac 161 ton dong. C6 mot s hang muc khac dén ngay 29/4/2022
mdi nghiém thu, ban giao. Do Coéng ty C3 da phat hanh chu:ng thu bao hanh, dén
ngay 3 1/8/2022 Cong ty C4 da thanh toan day du gla tr1 hop dong cho Cong ty C3
s6 tién 64.253.115.000VND bao gom tong gia tri hop dong (gom thué)
62.723.115.000 VND va gia tri phat sinh ting (gom thué) 1.530.000.000VND. Tuy
nhién, dén nay van con nhiéu 16i phat sinh can phai khiac phuc. Do Cong ty C3 1a
nha thau chinh, thoi gian bao hanh toan bo cong trinh la 02 nim (s6 tién bao lanh la
3.136.155.750 dong, thoi han hiéu luc tir ngay 05/11/2021 dén ngay 04/11/2023)
nén Cong ty C4 yéu cau Cong ty C3 tién hanh stra chira, bao hanh theo quy dinh,
Cong ty C3 tu minh thuc hién hay yéu cau nha thau phu stra chita, bao hanh la do
trach nhiém cua Cong ty C3, néu Cong ty C3 khong thuc hién thi Cong ty C4 khau
trir tién bao lanh bao hanh cua Cong ty C3. Cong ty C6 khai kién Cong ty C3 cac
van dé lién quan dén Pon quyét thau ngay 17/8/2020, ndi dung yéu cau phan t6 cia
Cong ty C3 ciing phat sinh tir don quyét thau; tuy nhién, Cong ty C4 khong tham
gia ky két, théa thuan, giao dich véi Cong ty C6, khong cé quyén loi, nghia vu nao
lién quan dén Pon quyét thau ngay 17/8/2020. Cong ty C4 dé nghi Toa an giai
quyét Vz"mg mat.

- Céng ty X trinh bay: Sau khi nhan bang khoi luong du toan va ban vé so bo
cua du an (khdi luong va ban vé file mém), ngay 20/8/2020, Cong ty C6 va Cong ty
X ¢6 ky don quyét thau véi gia tri goi thau tam 1a 500.000.000 dong (da bao gom
thué). Ngay 14/9/2020, dé dam bao tién do thi cong va ké hoach ban giao nha may
cho tong thau l1a Cong ty C3 va Chu dau tu, Cong ty C6 va Cong ty X cé ky don
quyét thau véi gia tri goi thau 1a 40.469.000.000 dong (dd gom thué) dé tién hanh



thi cong du an va hira s& bo sung Hop dong thi cong xay lap chinh thtc theo quy
dinh cta phap luat Viét Nam. Pau thang 9/2020, Cong ty X va cac nha thau phu
khac ciia Cong ty C6 da trién khai thi cong. Cong ty X thuong xuyén gui thu, cong
van yéu cau Cong ty C6 ky hop dong theo quy dinh nhung Cong ty C6 khong soan
thao va ky két hop dong. Ngay 13/11/2020, Cong ty X gui Cong van so
13/11/2020/CV/VCONS-C2Y cho Cong ty C6 nhiac nhd vé viéc cham ky két hop
dong. Ngay 28/01/2021, Cong ty X tiép tuc gti cong vin nhic nhd Cong ty C6 vé
viéc sém ky hop dong va giai trinh Iy do cham tién do thi cong theo ké hoach ban
dau va thong tin vé cac ching loai vat tu sai khac so véi bao gia ban dau, cu thé:
Thay doi tudong ton thuong sang twong P, thay doi ctra thép ki thuat sang cira chong
chay, thay d6i khoi lwong ctia nhom kinh gitta bao gia va ban v&, thay do6i két cau
hoan thién san nén nha xudéng. Ngay 01/7/2021, Coéng ty X gui Cong van so
01/07/2021/CV/ VCONS-C2Y t6i Cong ty C6 vé viéc du 4an da hoan thanh va chu
dau tu da lap dat thiet bi may moc nhung Viét Hung van chua nhan duoc hop dong.
Ngay 14/9/2021, Cong ty X guiri Cong van s6 14/09/2021/CV/VCONS-C2Y dé
nghi Cong ty C6 xac nhan cac 16i ma nha thau da khac phuc va hoan tat cac noi
dung vé hop dong giira hai bén, phu luc vé cong tac phat sinh, ho so nghiém thu, ho
so quyét toan, hoan cong va thanh quyét toan dw an. Nha may O1 da thi cong xong tir
thang 4/2021 va Cong ty X da stra chita cac 16i nho tir ngay 05/05/2021 dén ngay
14/5/2021, tir ngay 12/6/2021 dén ngay 19/6/2021, tir ngay 26/8/2021 dén ngay
29/09/2021, tir ngay 05/10/2021 dén ngay 11/10/2021 va stra chira cac 16i nho lan
cudi tir ngay 04/12/2021 dén ngay 15/12/2021. Toan bd cac cong tac thi cong phat
sinh sai khac so v&i bao gia ban dau sau khi nhan duoc yéu cau tir cong trudong,
Cong ty X di giri bao gia téi Cong ty C6, dugce xac nhan dong v tir phia Cong ty C6
va xac nhan ban vé€ thi cong ttr phia bd phan cong truong (dai dién cua Cong ty C6
1a 6ng Tran Van H1; dai dién ctia Cong ty C3 la 6ng W, W1 - H (Mr. Ngo) véi chirc
danh pho giam doc, chiu trach nhiém giam sat cong trinh, kiém tra phé duyét cong
tac phat sinh va cac ong Tran Hoai N3, Pham Hong V1, V5 Thai T2... 1a to giam sat
thi cong dé giam sat va nghiém thu timg hang muc cong trinh) xac nhan. Mac du ho
so hoan cong cuia cac goi thau, Cong ty X da két hop véi Cong ty C6 giri dén Cong
ty C3 dé xé4c nhan lam thu tuc hoan cong, quyét toan cong trinh nhung phia Cong ty
C3 van khong ky x4c nhan, khong hoan tra cac ho so va cac khoan tién thanh toan
theo du toan ban dau va phat sinh. Trén thuc té, nha may da duoc ban giao dua vao
str dung tir ngay 05/11/2021 nhung Cong ty C6 van chua ky hop dong véi Cong ty
X, chua thanh toan du 100% gia tri cong viéc hoan thanh va cong tac phat sinh. Cu
thé: Tong gia tri don quyét thau 1a 40.469.000.000 dong (da gom thué); tong gia tri
da hoan thanh 41.436.647.070 dong; tong gia tri dd thanh toan: 37.631.622.499
dong; Con lai phai thanh toan: 3.805.024.571 dong (chua bao gom tinh 1ai dén thoi
diém hién tai).

- Céng ty C5 trinh bay: Sau khi nhan bang khoi luong du toan va ban vé so
bo cta du an (khoi luong va ban vé file mém), dé dam bao tién do thi cong va ké
hoach ban giao nha may cho tong thau la Cong ty C3 va chu dau tu, ngay 14/9/2020,
Cong ty C6 co6 ky don quyét thau v6i Cong ty C5 dé thi cong mot phan Du 4n nha
may O1 va hira s& bo sung Hop dong thi cong xay lap chinh thirc theo quy dinh ctia
phap luat Viét Nam. Dau thang 9/2020, Cong ty C5 va cac nha thau phu khac cuia



Cong ty C6 da trien khai thi cong. Cong ty C5 thuong xuyén gui thu, cong vin yéu
cau Cong ty C6 ky hop dong theo diing quy dinh nhung Cong ty C6 ¢o tinh khong
soan thao va ky hop dong. Ngay 02/12/2021, Cong ty C5 dd giri Cong vin so
02/12/2021/CV/CENTEC-C2Y cho Cong ty C6 dé nhac nhd vé mot sb viée cua du
an nhu: Dé nghi sém ky két hop dong va dua ra cac nguyén nhan c6 thé lam cham
tién do thi cong theo nhu ké hoach ban dau, sém xac nhéan cac chung loai vat tu
thiét bi va cac cong viéc phat sinh dé dam bao tién do. Toan bo céac cong viéc phat
sinh sau khi nhan duoc yéu cau tir cong truong, Cong ty C5 da tién hanh giri khoi
lwong va bao gia téi Cong ty C2Y qua gmail, sau d6 dugc xac nhan dong ¥ qua
gmail vé khoi luong va don gia phat sinh tir phia Cong ty C6 va bo phan cong
trudng. Tat ca cac cong viée phat sinh d3 nghiém thu khoi luong, tiéu chuan ky
thuat ttng cong viéc phat sinh trén cong truong (dai dién cua Cong ty C6 la ong
Tran Van H1; dai dién ctia Cong ty C3 1a ong W, W1 — H (Mr. Ngd) véi chirc danh
Ph6 Giam doc, chiu trach nhiém giam sat cong trinh, kiém tra phé duyét cong tac
phat sinh...) nhung Cong ty C6 va Cong ty C3 khong ky xac nhan bién ban nghiém
thu hoan thanh va bién ban nghiém thu khoi lwong phan phat sinh dé thanh toan
timng giai doan. Trén thuc té, nha may da duoc ban giao dua vao st dung tir ngay
05/11/2021 nhung Céng ty C6 van chua ky hop dong véi Cong ty C5 va chua thanh
toan di 100% gia tri cong viéc hoan thanh va cong tac phat sinh. Cu thé: Tong gia
tri don quyét thau la 10.868.000.000 dong (d3 gom thué); gia tri giam trir phan
khong thi cong 1a 1.196.647.841 dong (dd gom thué); tong gia tri dd hoan thanh
9.671.352.159 dong; tong gia tri da thanh toan: 8.607.659.717 dong; Con lai phai
thanh toan: 1.063.692.442 dong (chua tinh 13i dén thoi diém hién tai).

- Cong tyL3- Nén méng xdy dung trinh bay: Ngay 17/7/2021, Cong ty L3 ¢
ky Hop dong 80 OW-LG/016-2021 v61 Cong ty C3; nd1 dung pham vi cong trinh:
Cong trinh bé cap nudc chita chay 2 va stra chira mat dlmng, tong gia tri cong trinh:
2.200.000.000 dong. Pén nay hai bén di thanh 1y hop dong nén khong co ¥ kién gi.
Dé nghi Toa an cin cir phap luat giai quyét.

- Céng ty D trinh bay: Cong ty D va Cong ty C3 ky mot s6 hop dong va phu
luc hop dong sau:

+ Hop dong s6 OW-HH/013-2021 ngay 11/6/2021; ndi dung pham vi cong
trinh: Dich vu tong vé sinh cdng nghiép khu van phong va nha xudng, tong gia tri
cong trinh: 88.000.000 dong (gom thug).

+ Hop dong s6 OW-HH/015-2021 ngay 16/7/2021; no1 dung pham vi cong
trinh: Stra chita khiém khuyét cong trinh; tong gia tri cong trinh: 191.999.500 dong
(gom thué).

+ Phu luc hop dong s6 OW-HH/015-2021/PLHD-001 ngay 02/10/2021; ndi
dung gia tri phat sinh ting 38.500.000 dong, tong gia tri hop dong: 230.499.500
dong (191.999.500 dong + 88.000.000 dong).

+ Phu luc hop dong s6 OW-HH/015-2021/PLHDP-002 ngay 16/11/2021; ndi
dung gia tri phat sinh ting 14.300.000 dong, tong gia tri hop dong: 244.799.500
dong (230.499.500 dong + 14.300.000 dong).



+ Phu luc hop dong so6 OW-HH/015-2021/PLHP-003 ngay 11/7/2022; noi
dung gi4 tri phat sinh ting 17.280.000 dong (hang muc stra duong ong diéu hoa
khong khi bi ri nuéc), tong gia tri hop dong: 262.079.500 dong (244.799.500 dong
+17.280.000 dong).

+ Phu luc hop dong s6 OW-HH/015-2021/PLHP-004 ngay 12/9/2022; ndi
dung gié tri phat sinh tang 91.800.000 dong (hang muc stra chita cac 16i thiéu sot
cong trinh), tong gia tri hop dong: 353.879.500 dong (262.079.500 dong +
91.800.000 dong).

Dén nay hai bén da thanh 1y hop dong nén khong c6 ¥ kién gi. Pé nghi Toa
an can cu phap luat giai quyét.
- Céng ty M1: Cong ty M1 va Cong ty C3 c6 ky 02 hop dong:

+ Hop dong so OW-DS/014-2021 ngay 25/6/2021; ndi dung pham vi cong
trinh: Panh bong san bé tong cho phong ti dién, kho hoa chat, phong rac tam, phong
may nén khi va phong PCCC; gia tri cong trinh: 25.402.300 dong (gom thué).

+ Hop dong s6 OW-DS/017-2021 ngay 12/10/2021; noi dung pham vi cong
trinh: V¢é sinh va phun héa chat mat san bé tong; gia tri cong trinh: 39.952.066 dong
(gom thué).

Dén nay hai bén da thanh 1y hop dong nén khong c6 ¥ kién gi. Pé nghi Toa
an can cu phap luat giai quyét.

- Céng ty BI (nay la Céng ty T3): Cong ty c6 ky Hop dong s6 OW-BE/018-
2022 ngay 03/5/2022 véi Cong ty C3; ndi dung pham vi cong trinh: Thi cong stra
chita va thay mdi panel ngoai nha xudng; gia tri cong trinh: 95.040.000 dong (gdm
thué). Pén nay hai bén di thanh 1y hop dong nén khong co ¥ kién gi. Pé nghi Toa
an can cu phap luat giai quyét.

- Cong ty T4 trinh bay: Cong ty c6 ky Hop dong so OW-YT/011-2020 ngay
14/11/2020 véi Cong ty C3; ndi dung pham vi cong trinh: Cung cap va lap dat 03
bo T5; gia tri cong trinh: 1.265.000.000 dong (gdom thué). Dén nay hai bén di thanh
Iy hop dong nén khong co6 ¥ kién gi. Pé nghi Toa 4n can clt phap luat giai quyét.

Nhirng nguoi lam chirng:

- Ong Wu Wen H (M. Ngé) trinh bay: Ong la nguoi duoc Cong ty TNHH C3
giao nhi€ém vu giam sat toan b cac hoat dong tai cong trinh nha may Ol tr thot
diém khoi cong thang 8/2020 cho dén khi cong trinh dugc hoan thanh ban giao cho
chu dau tu véi chitc vu Pho 1. Theo noi dung cong viéc duoc phan cong tai gmail
ngay 09/11/2020, o6ng chiu trach nhiém kiém tra va phé duyét cac phat sinh vé cong
tac co dién va xay dung tai nha may. Ong xac nhan trong qua trinh thi cong cong
trinh nha may O1 c6 nhiéu thay doi vé thiét ké, vat tu str dung, ting giam so luong thi
cong... theo yéu cau cua Cong ty C3 va Cong ty C4. Do d6, cac cong tac phat sinh
ctia Cong ty C6 d¢ trinh va da thuc hién tai cong trinh nha may O1 duoc 6ng kiém
tra, xac nhan qua ndi dung thu dién tr va nhitng ho so duoc ong ky xac nhan tai
cong trinh 1a hoan toan chinh x4c. Nhitng ndi dung xac nhan da duoc ong kiém tra
va thong qua Cong ty C3 trude khi ky va phan hdi cho Cong ty C6. Ong cam doan
chir ky trong cac ho so tai liéu cia du an Onway lién quan dén cong tac phat sinh



cac hang muc cong trinh la chir ky cua 6ng. Do hién nay ong dang song tai Pai
Loan nén 6ng xin vang mit trong cac budi 1am viéc tai Toa 4n va trong cac phién
toa cac cap duoc mo tar Viét Nam.

- Ong Pham Hong V1, Vé Thai P va Tran Hoai N3 déu trinh bay: Viée tranh
chap gitta Cong ty C6 va Cong ty C3 vé viéc thi cong xay dung Nha may O1 hoan
tan khong lién quan dén cac ong, cac ong chi la nguoi lao dong lam viéc theo sur
phan cong cia Cong ty C3. Do d0, v kién cua Cong ty C3 tai Toa an la ¥ kién chinh
thirc thé hién toan bod cac van dé va cac cong viéc tal cong trinh. bé nghi Toa an
lam viéc v6i Cong ty C3 vé cac van dé co lién quan.

- Ong Tran Vin HI trinh bay: Thang 8/2020, dng dugc Cong ty C6 bo nhiém
gilr chtrc vu Giam doc du an xay dung nha may O1. Ong chiu trach nhiém thuc hién
cong viéc quan 1y cong trinh, tién hanh giam sat, kiém tra phan k¥ thuat, chat luong,
tién do, an toan vé cong tru'(mg, xay dung van minh..., cac cudc hop trao doi véi
khach hang, don vi thau, don vi thi cong vé Vlec thu’c hién hop dong; ky va Xac
nhan bang udc tinh khoi lugng cong trinh, cac van deé cu thé lién quan dén yéu cau
boi thuong k¥ thuat, cac bién ban hop, cac van ban lién quan dén viéc phoi hop thi
cong gitta cac don vi lién quan tai hién truong va bao cao truc tiép véi Giam doc
Cong ty. Cac thanh phan can bo cia Cong ty C3 ma dng lam viéce truc tiép tai hién
trudng gom c6: Mr Ngd, ong Tran Hoai N3, dng Pham Hong V1, 6ng Vo Thai T2.
Qua trinh thi cong, 6ng da tién hanh kiém tra ban vé thi cong va ho so bao gia theo
“Pon quyét thau” gitta Cong ty C6 va Cong ty C3 c6 nhiéu sai khac nhu: Khoi
lwong thay d6i tang, giam, vat tu st dung thay doi, ban v& c6 su thay doi phat sinh,
cac cong viéc khong co trong bao gia. T4t ca cac phan viéc nay khong c6 trong bao
gia ban dau cua “Pon quyét thau” nén goi 1a cong tac phat sinh. Ong di bao cao
cho Cong ty lam bang bao gia phat sinh va giri Cong ty C3 va nguoi dai dién cua
tong thau Cong ty C3 dé xac nhan cong tac phat sinh va xac nhan bao gia phat sinh.
Sau khi duoc dai dién Cong ty C3 x4c nhan yéu cau trién khai cac cong viéc phat
sinh d6 thi di tién hanh thi cong cong tac phat sinh. Bén canh d6 con mot s6 cong
tac phat sinh chua thong nhat dwoc gid nhung bén Cong ty L&K yéu cau trién khai
trude dé déy nhanh tién d6 va sé& ban bac, chot gia sau, duva trén tinh than hop tac
nén Cong ty C6 van tién hanh cac cong viéc ma chua thong nhat duoc vé gia. Trudc
ngay 15/5/2021, Cong ty C6 di hoan thanh toan bo khoi lwong cong viée duoc giao
theo don quyét thau va cac cong tac phat sinh cta du an theo ding tién do. Trong
qua trinh Cong ty C3 nghiém thu di phat hién mot s6 16i nhung Cong ty C6 cling da
stra chita va c6 céac hinh anh, chir ky xac nhan day du. Dua trén co s& nghiém thu
thi hop dong gitta Cong ty C6 va Cong ty C3 da hoan thanh, Cong ty C3 ciling d3
tién hanh ban giao cong trinh dua vao st dung vé6i chti dau tw nha may O1.

Tai Ban an kinh doanh, thwong mai so thim sé 01/2024/KDTM-ST ngay
31/01/2024 va Quyét dinh siea chita, bo sung ban dan sé 01/2024/QD-SC ngay
28/02/2024 cua Toa an nhdn dan tinh Ha Nam da quyét dinh:

Can cik vao cac Diéu 30, 37, 39, 40, 264, 266, 271, 273, 464, 469, 470 B
ludt t6 tung déan sw; Dieu 280, 351, 357, 360, 398 Bé ludt dan su; Pieu 124, 138,
139, 146 Ludt xdy dung; Diéu 50, 306 Ludt Thwong mai; Nghi dinh s6 37/2015/ND-
CP ngay 22/4/2015 ciia Chinh phii quy dinh chi tiét vé hop dong xdy dung; Nghi



quyét so 326/20] 6/UBTVQHI14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc héi

quy dinh vé mikc thu, mién, giam, thu, ndp, quan Iy va sir dung an phi va 1é phi Toa
an, xie:

- Chap nhan mét phan yéu cau khoi kién ciia nguyén don Céng ty TNHH P :
Xdc dinh Pon quyét thau ngay 17/8/2020 la hop dong xdy dung giita Céng ty C3 va
Céng ty C6; Buéc Cong ty TNHH C3 phdi thanh todn cho Céng ty TNHH P1 s6 tién
con lai chwea thanh todn ciia Pon quyét thau ngay 17/8/2020 la 3.976.845.027 dong,
s6 tien phat sinh ngoai hop dong la 5.153.469.210 dong, tong la 9.130.314.147
dong (da bao gom thué) va tién ldi cham thanh toan tir ngay 05/11/2021 dén ngay
31/01/2024 56 tien: 1.742.166.383 dong.

- Chap nhdn mét phan yéu cau phan té ciia bi don Céng ty TNHH C3, buéc
Céng ty TNHH P1 phdi tra sé tién 571.583.865 dong (bao gom thué) Céng ty C3
phai thué bén thir 3 thue hién cac cong viéc dang do ma Cong ty C6 khong lam nhu
thoa thuan.

- An phi KDTM so tham:

+ Céng ty TNHH PI phdi chiu Gn phi trén sé tién: 319.512.189 dong +
571.583.998 dong = 891.096.187 dong la 38.732.886 dong. Déi trir sé tién tam
eng an phi 59.000.000 dong da ndp tai Bién lai thu s6 0001494 ngay 30/6/2022 tai
Cuc Thi hanh én dén sy tinh Ha Nam, tra lai Céng ty TNHH P1 sé tién 20.267.114
dong.

+ Cong ty TNHH C3 phdi chiu én phi trén sé tién: (5.654.551.950 dong -
571.583.998 dong) + (9.130.314.147 dong+  1.742.166.383 dong) =
15.955.448.482 dong la 123.955.448 dong. Déi trie sé tién tam vmg dn phi
56.000.000 dong da nép tai Bién lai thu s6 0001505 ngay 07/10/2022 tai Cuc Thi
hanh én dan sy tinh Ha Nam, Cong ty TNHH C3 con phai nép 67.955.448 dong.

Ngoai ra Toa an cap so tham con tuyén vé quyén khang cao, quyén va nghia
vu thi hanh an.

Ngay 05/02/2024, Cong ty TNHH C3 c6 don khang c4o toan bd ban an dan
su so tham

Tai phien toa phuc tham, cac duong su van khong thong nhat duoc véi nhau
vé viéc giai quyét vu an. Nguyén don la Cong ty TNHH P1 Va nguoi bao vé quyén,
lot ich hop phap cho nguyén don khong rat don khoi kién; vé co ban van gir nguyeén
quan diém nhu di trinh bay tai Toa 4n cap so tham, dé nghi Toa an khong chap
nhan don khang céo, gitt nguyén ban an so tham.

Bi don 1a Cong ty TNHH C3 va nguoi bao vé quyén, loi ich hop phap cho bi
don gitt nguyén yéu cau khang cdo, vé co ban giit nguyén quan diém da trinh bay
tai Toa an cap so tham va dé nghi Hoi dong xét xir chap nhan khang cio cua bi don,
hity ban an so tham dé xét x1r lai.

Nhitng nguoi c6 quyén loi, nghia vu lién quan: Cong ty ¢ phan X va Cong
ty o phan C5 dé nghi Hoi dong xét xir bac khang cdo cia nguyén don, giit nguyén
ban an so tham; Cong ty c6 phan L3, Cong ty TNHH D, Cong ty TNHH M1, Cong
ty co phan B1, Cong ty T4, Cong ty TNHH C4 déu vang mit va co ban giit nguyén



quan diém da trinh bay tai Toa an cap so tham dé nghi Hoi dong xét xir xem xét,
gial quyét theo quy dinh cua phap luat.

Dai dién Vién kiém sat nhan dan cap cao tai Ha Noi trinh bay quan diém vé
viéc giai quyét vu an: Vé t6 tung: Pon khang cao cua Cong ty TNHH C3 trong thot
gian luat dinh nén hop 18. Qua trinh giai quyét vu an tai cap phuic tham, Hoi dong
xét xtr, Thu ky phién toa va nhitng nguoi tham gia to tung da tuan thu diing cac quy
dinh cua phap luat t6 tung dan su. Vé ndi dung, khang céo cua Cong ty TNHH C3
1a khong c6 can ctr chap nhan. Pé nghi Hoi dong xét xtr can cir vao khoan 1 Piéu
308 Bo luat To tung dan su xtr khong chap nhan khang cio ctiia Cong ty TNHH C3
va gilt nguyén ban an so tham.

NHAN DPINH CUA TOA AN

Can ctr vao cac tai liéu ching ctr c6 trong ho so vu an da dugc tham tra tai
phién toa, can ctr vao két qua tranh luén tai phién toa, Ho1 dong xét xtr phuc tham
nhan dinh.

[1]. Vé thu tuc to tung:

[1.1]. Ngay 05/02/2024, Cong ty TNHH C3 c6 don khang cdo Ban an kinh
doanh, thwong mai so tham s6 01/2024/KDTM-ST ngay 31/01/2024 1a trong han
luat dinh nén du diéu kién xem xét theo thu tuc phtc tham.

[1.2]. Ngay 14/12/2020, Cong ty TNHH P1 khoi kién dé& nghi Toa an budc
Cong ty TNHH C3 phai thanh 1y hop dong thau khoan, thanh toan gia tri con lai cia
don quyét thau va 1ai qua han, Trén co s& Pon quyét thau ngay 17/8/2020, tai liéu,
ching ctr va o1 trinh bay cua cac duong sy, Toa an nhan dan tinh Ha Nam can cu
biéu 30, Biéu 37 Bo luat To tung dan su xac dinh quan hé phap luat tranh chap la
“Tranh chap hop dong thau khodén xay dung” va thu ly, giai quyét theo thu tuc so
tham 1a dung tham quyén.

Tai phién toa phic tham, nhitng ngudi c6 quyén loi, nghia vu lién quan la
Cong ty co phan L3, Cong ty TNHH D, Cong ty TNHH M1, Cong ty co phan B1,
Cong ty T4, Cong ty TNHH C4 mac du di duoc Toa 4n triéu tap hop 1é dén lan thir
hai nhung déu vang mat. Do d6, Hoi dong xét xur tién hanh xét x{r vang mit cac
duong su néu trén theo quy dinh tai DPiéu 296 Bo luat TH tung dan su.

[2] Xét khang cdo ciia Cong ty TNHH C3 thi thay:

[2.1] Vé tu cach tham gia t6 tung ctia dng Wu Wen H (6ng N4). Theo Giay
chimg nhan dang ky doanh nghiép s6 0305747131 cap lan dau ngay 29/05/2008 thi
coO can ctr xac dinh Email: lk@lkeng.com.vn la cia Cong ty C3. Tai nd1 dung email
ngay 09/11/2020, Cong ty C3 phan hoi yéu cau xac nhan cac cong tac phat sinh
theo bao gia chi tiét dinh kém cho cong tac xdy dung va cong tac co dién ma Cong ty
C6 giri ngay 09/11/2020 (BL3245), ¢6 ndi dung: "Vé nhirng thay doéi bé sung doi
Vvéi cdc dir Gn co dién va xay dung do cong ty ban dé xuat trong trirong hop nay
Phé tong giagm doc N4 sé chiu trach nhiém xem xét va tra 107 vao cuéi thang nay”.
Tai Piéu 4.2.1 Hop dong xay dung nha may O1 ky gitta Cong ty C4 va Cong ty C3
ngay 15/8/2020 thi Cong ty C3 dong ¥ “Chi dinh 6ng WU WEN HSIN la ngueoi chiu
trach nhiém tai cong truong, phu trach quan ly nhan vién thi cong va an toan thi



cong, quan Iy tién do va chat lwong thi cong". Thuc té, tat ca nhimg cong tac phat
sinh duoc dong N4 phé duyét déu duoc giri dén Email chinh thic cia Cong ty C3,
cac ho so Cong ty C6 chuyén cho Cong ty C3 thanh toan timg phan cong viéc da
hoan thanh déu duoc dng N4 thong qua va duoc Cong ty C3 phé duyét. Tuy ong N4
khong c6 ¢ Viét Nam tai thoi diém Toa an cap so tham thu 1y vu 4n nhung 6ng N4
biét rd vé viéc xay dung nha may N5; 6ng L 1a ngudi dai dién theo phéap luat cua
nguyén don (Cong ty C6) co quyen tu thu thap tai liéu, ching ctr, cung cap cho Toa
an dé chung minh cho yéu cau khéi kién ctia minh. Trén co s& céc tai liéu, chiing
ctr ¢6 trong ho so va Ban trinh bay ¥ kién ctia ong N4 ngay 29/9/2023, Toa an cap
so tham xac dinh 6ng N4 1a ngudi lam chung trong vu kién 1a phu hop véi quy dinh
tai khoan 1, khoan 2, khoan 3 Diéu 78 BLTTDS niam 2015; va 6ng N4 1a nguoi cé
chuc nang, nhiém vu dai dién cho Cong ty C3 tai cong truong la c6 can cir, nén
khéng c6 cin ctr chap nhan khang co ctia bi don vé van dé nay.

[2.2] Bi don cho ring Toa 4n cap so tham d3 giai quyét vugt qua yéu cau
khoi kién ctiia nguyén don. Cong ty C3 va Cong ty C6 déu thira nhan tong gié tri goi
thau 1a 58.850.000.000 dong; Cong ty C3 da thanh toan cho Céng ty C6 so tién
54.873.154.973 dong. Theo don khéi kién, cac don khoi kién bo sung va cac 1oi
trinh bay cia nguyén don thi déu thé hién nguyén don yéu cau bi don thanh toan
gia tri con lai ciia don quyét thau 1a: 58.850.000.000 dong - 54.873.154.973 dong =
3.976.845.027 dong; gia tri phat sinh so tién: 5.472.981.399 dong. Cin ¢t vao thuc
té thi cong, tai liéu chimg cir c6 trong ho so (ho so quyét toan thi cong tirng hang
muc, bién ban hop...) va Diéu 4.2.3 Hop dong xay dung nha may O1 ky gitta Cong
ty C4 va Cong ty C3 ngay 15/8/2020: “Trong thoi gian thi cong néu bén A cé yéu
cau tang hodc thay doi thiét ké trong hang muc, bén B ¢ quyén tién hanh xin chi
phi phat sinh, .."; diéu nay ching t6 khi ky hop dong, Cong ty C3 va Cong ty C4
déu xac dinh sé co phan phat sinh ngoai hop dong, Toa an cap so tham chap nhan
xem Xxét va giai quyét 1a khong vuot qua yéu cau khéi kién ciia Cong ty C6.

[2.3] Viéc bi don cho rﬁng Toa an khong to chirc lap Ho1 d("‘mg tham dinh
gia, to chirc xem xét tham dinh tai chd va dinh gia tai san la vi pham ) tung. Xem
xét Ho so quyét toan thé hién thi cong dén dau thong nhat thiet ké dén d6 va thanh
toan dua vao don bao gia; cac khoan muc phat sinh nguyén don yéu cau bi don
thanh toan déu c6 hoa don ching tir thé hién gia tri thanh toan; va theo quy dinh tai
diém a khoan 3 Piéu 104 B0 luat T6 tung Dan su thi Toa an chi ra quyét dinh dinh
gia va dinh gia tai san “a. Theo yéu cau ciia mét hodc cac bén dirong si”’; nhung ho
so khong c6 tai liéu nao thé hién cé viéc yéu cau dinh gia, nén Toa an cap so tham
khong thuc hién 1a khong vi pham.

[2.4] Tai Ban trinh bay ¥ kién, quan diém ngay 01/12/2022, Cong ty C4 da
trinh bay: "Déi véi viéc Cong ty C3 thué Céng ty C6 thuee hién du én, Cong ty C4
khong cé ¥ kién gi. Tong thau, nha thau chinh phdi chiu tréch nhiém chinh véi chii
dau tw veé tién do, chat lwong cac cong viéc da ky, ké ca cac viéc do nha thau phu
thiee hién" (BL1975). Nhu vay. Chu dau tu d chap thuan cho Cong ty C6 lam nha
thau phu. Pén thoi diém xay ra tranh chap, gitta Cong ty C3 va Cong ty C6 chua ky
két véi nhau hop dong thi cong “Duw dn nha may O1”, nhung hai bén da thoa thuan,
ky két v6i nhau bang Pon quyét thau ngay 17/8/2020 thi cong nha may véi gia tri



1a 58.850.000.000 dong (da bao gom thué). Phuong thirc nhan thau la "nhén thau
tron g6i. Néi dung thuec té dia vao ban vé va don bao gia lam chinh", nhung khi ky
Hop dong nhan thau véi Cong ty C4 ngay 15/8/2020 thi hai bén déu thira nhan
“Do tién do dw én gap, hai bén dong y thoa thudn ky hop dong truée va sé xdc
nhan tat ca ban vé...” va thuc té c6 nhiéu hang muc nhu bé PCCC, hé thong PCCC,
coc mong ... Cong ty C3 thué nha thau khac thuc hién, chit khong phai thué Cong ty
C6 nhu trong don quyét thau la nhan thau tron géi; hd so quyét toan thé hién thi
cong dén dau thong nhat thiét ké dén d6 va thanh toan dua vao don bao gia nén
khong c6 cin ¢t chap nhan ¥ kién cia bi don 1a hop dong tron goi.

[2.5] Cong ty C6 d3 cung cac nha thau phu la Cong ty X va Cong ty CS5 trién
khai thuc hién thi cong xdy dung nha may theo dung don quyét thau; ngay
30/4/2021, cac bén tién hanh tong nghiém thu va xac dinh c6 15 16i xay dung va 35
161 Panel can stra chita khac phuc; tir ngay 04 dén ngay 15/12/2021, cac nha thau
phu da tién hanh stra chira va duoc cac bén ky x4c nhan tai Bi€én ban cudc hop ngay
15/12/2021 ¢6 ban anh kém theo. Ngay 29/4/2022, Cong ty C3 da ky Bién ban
nghiém thu, thiét bi, cong trinh va ban giao cho Cong ty C4, theo d6 hai bén da
dong v véi két qua nghiém thu “Nghiém thu dat yéu cau va dong y dwa vao sir
dung”. Cong ty C4 di thanh toan xong cho Cong ty C3. Qua trinh giai quyét vu an
cac bén déu thira nhan Cong ty C3 da thanh toan cho Cong ty C6 so tién
54.873.154.973 dong. Cong ty C6 cho rang gia tri con lai chua thanh toan la
3.976.845.027 dong. Cong ty C3 cho rang gia tri con lai cia don quyét thau la
3.211.396.977 dong, trong d6 gom: 2.784.629.979 dong (chua cé thué) 1a tién trong
g véi 5% gia tri cia Hop dong sau khi nghiém thu va tién bao hanh Ia
134.821.818 dong (chua c6 thué) nén chi con phai thanh toan cho Cong ty C6 gia
tri con lai so tién 765.448.050 dong. Tuy nhién, theo nodi dung ghi tai gmail (but luc
s6 2315, 2316) Cong ty C3 xac dinh “gid tri ghi trén héa don khong phai la gid tri
nghiém thu”, nén khong c6 cin ¢t chap nhan so tién giam trir ma Cong ty C3 da dé
nghi nhu trén. Doi véi so tién bao hanh 134.821.818 dong (chua ¢ thué) phia Cong
ty C3 dé nghi la khong c6 cin clt boi cac bén chua thanh 1y hop dong nén Cong ty
C6 chua phat hanh chiig thu bao hanh. Nhu vay, gia tri con lai ciia Hop dong theo
Cong ty C3 1a 765.448.050 dong la khong c6 cin ¢t chap nhan. Do d6, Toa an cap
so tham chap nhan gia tri quyét thau con lai la 3.976.845.027 dong 1a c6 can cu,
nén khong cé cin cir chap nhan khang cao cia Cong ty C3 vé van dé nay.

[2.6] D6i voi so tién phat sinh trong qua trinh thi cong nha may O1 tir VO1
dén VO42 (khong c6 cac VO 17, 20, 28, 31, 36, 39, 41) s6 tién 5.472.981.339 dong
(d3 co thué), thay rang: Trong qua trinh gidi quyét vu an va tai phién toa, cac bén
déu thira nhan khi thi cong nha may O1 khong thué don vi giam sat doc 1ap ma hai
bén déu cir can bo nhan vién cong ty tham gia to gidm sat dé thuc hién giam sat
viéc thi cong tai cong trudng. Can ¢t vao cac but luc cé trong ho so nhu: Bién ban
ghi nhd, gmail, bién ban nghiém thu va mot s6 vin ban khac déu thé hién khi cé
phét sinh, thay doi vat liéu thi cong, phat sinh hang muc méi, thay doi thiét ké. .. thi
cac bén déu cob su trao doi, théng nhat dé thi cong thuc té tai hién truong va dén khi
nghiém thu cong trinh véi chu dau tr déu thong qua ¥ kién cia to gidm sat xac
nhan cong trinh du diéu kién nghiém thu, do d6 1inh dao ciia Cong ty C3 va Cong
ty TNHH C4 da ky bién ban nghiém thu cong trinh xac nhan “Nghiém thu dat yéu



cau va dong vy dia vao sir dung”; dong thoi, Cong ty C4 da thanh toan xong cho
Cong ty C3. Theo Ban trinh bay y kién ngay 29/9/2023 (BL2445), 6ng N4 xac dinh
“Toi la nguoi duoc Cong ty C3 giao nhiém vu giam sat cac hoat dong tai cong
trinh nha may O1 tir thoi diém khéi cong dén khi cong trinh dwoc hoan thanh ban
giao cho chii dau tw chirc vu phé Iy. Theo néi dung céng viéc diroc phan céng tai
gmail ngay 09/11/2020, t6i chiu trach nhiém kiém tra va phé duyét cac phét sinh vé
cong tac co dién xay dung tai nha may. 161 xin xac nhan trong qua trinh thi cong
cong trinh nha may O1 c¢6 nhiéu thay déi vé thiét ké, vat tw sir dung ting giam sé
lirong thi cong theo yéu cau ciia Cong ty C3 va Cong ty C4. Do doé céng tac phat
sinh cua Cong ty C6 dé trinh va da thuc hién tai cong trinh duoc toi kiém tra xdc
nhéan qua néi dung thie dién va nhitmg hé so dwoc t6i ky xdac nhan tai cong truong
la hoan toan chinh xéc ™, va cac tai liéu, chitng ctr khac c6 trong ho so thi ¢6 co s&
dé Toa an xem xét tirng hang muc phat sinh cu thé nhu sau:

- Po6i véi cong tac tam VO 01 (BL 83, 89) voi tong so tién 90.194.500 dong:
Cin ctr cac tai lidu c6 trong hod so nhu Gidy bién nhan thu tién coc ciia KCN P ngay
26/8/2020, Bién ban x4c nhan gia tri dong hd nudc va dén bu gach via he, Bién ban
xac nhan gia tri dén bu cay xanh cua KCN D thi c6 co s¢ ché‘ip nhan so tién coc,
dién nuée, phi vé sinh 1a 50.000.000 dong; chi phi di doi cay 10.500.000 dong; dén
bu gach via he, dong ho nudc 10.500.000 dong, tong sb tién la: 71.000.000 dong.
D6i voi so tién con lai, nguyén don khong cung cap dwoc tai lidu, ching ctr ching
minh nén khong duoc chap nhan.

- P6i véi viée thi cong cira chong chay VO 02 véi so tién 94.023.296 dong
(thay doi tir ctra thudng sang ctia chong chay BL 90, 94): Cin ctr budi hop ngay
04/12/2020 (muc 6 BL 918.11) va gmail ngay 03/3/2021 (BL 3293) thé hién phia
bi don dong y thay doi tir ctra thuong sang cua chong chay va thuc té nguyén don
da thi cong hang muc nay, dén nay da nghiém thu, chu dau tu khong c6 v kién gi.
Do vay, Toa an cap so tham chap nhan yéu cau nay 1a co co so.

- D6i véi viéc thi cong son chong chay tai VO 03 véi so6 tién 585.530.338
dong: Can ctr vao bién ban cudc hop ngay 04/12/2020 (BL 95, 95a, 95b) thé hién
viéc cac bén da nhat tri chuyén tir son chong chay 45 phut 1én 120 phut. Do vay,
Toa 4n cap so tham chap nhan yéu cau nay la c6 co so.

- Bbi voi viéc thay doi diéu hoa khong khi khu van phong, thém hé thong
diéu hoa khu nha xuodng tai VO 04 véi s6 tién 211.194.117 dong (BL 3260): Tai
gmail ngay 02/3/2021, 6ng Wu Wen H (M) d3 gtri quan diém thé hién viéc nhat tri
thay doi diéu hoa khong khi khu vin phong, thém hé thong diéu hoa khu nha xuong.
Do vay, Toa an cap so tham chap nhan yéu cau nay 1a cé co sé.

- béi véi viée xur Iy nude thai sinh hoat tai VO 05 véi so tién 260.843.000
dong (BL 102, 119): Tai buoi lam viéc ngay 08/3/2021, 6ng Wu Wen H (M) thé hién
dong y xr Iy nuée thai sinh hoat va tai gmail ngay 08/3/2021 (BL3278) thé hién
phia Cong ty C3 ciing dong ¥ d6i voi viec thue hién VO 05 nén Toa an cap so tham
chap nhan yéu cau nay 1a cé co sé.

- P6i voi viée phat sinh thiét bi tram can tai VO 06 v&i so tién 328.077.750
dong (BL 124): Tai cudc hop ngay 02/3/2021 va gmail ngay 02/3/2021(BL3290),



ong N4 chap nhan cho phuong an 80 tan thiét bi tram can. Do vay, c6 cin cit chap
nhan viéc phat sinh thiét bi tram can ta1 VO 06.

- P6i véi viée phat sinh hé thong dién nhe tai VO 07 so tién 382.980.008
dong: phia bi don da gtri gmail ngay 02/3/2021 (BL3273) the hién dong y phat sinh
VO 07 (BL134), nén Toa 4n cap so tham chap nhan yéu cau cua nguyén don vé
viéc phat sinh hé thong dién nhe la co co so.

- Po6i véi viée phat sinh thiét bi dién nha xudéng, van phong, thiét bi nuéc
khu vuc nha xudng VO 08 tong so tién 171.060.498 dong (BL133, 134): Cin ctr
vao gmail ngay 02/3/2021 (BL3273), 6ng N4 da the hién su dong ¥ viéc phat sinh
thiét bi dién nha xudng, vin phong, thiét bi nuéc khu vuc nha xuéng nén Toa an
cap so tham chap nhan yéu cau ctia nguyén don d6i véi VO 08 1a c6 co so.

- Poi v6i viée phat sinh thay d6i nha cung cap may nén khi theo yéu cau dan
dén thay doi vat tu phu may nén khi VO 09 s6 tién 226.057.559 dong: Tai gmail
ngay 08/3/2021 (BL 3295), 6ng N4 da dong ¥ véi viée phat sinh VO 09 nén yéu cau
ctia nguyén don c6 cin ¢t dugc chap nhan.

- D6i véi viée thay doi dién tich vach nhom kinh van phong VO 10 s6 tién
274.261.488 dong: Ngay 02/02/2021, phia Cong ty C3 da xac nhan nhat tri phat
sinh thay doi dién tich vach nhom kmh van phong (BL 155, 156) Tai gmail ngay

02/2/2021 (BL3294), ong N4 da “dong ¥ thuc hién tang them” nén Toa an cap so
tham chap nhan yéu cau cia nguyén don do6i véi VO 10 1a ¢o co s6.

- Poi v6i viéc thay d6i cong suat may phat dién theo yéu cau cia Cong ty C3
tai VO 11 sb tién 60.590.750 df‘)ng: Theo hé so thiét ké ban dau hai bén thoa thuan
may phat dién c6 cong suat 275 KVA. Trong qua trinh thi cong, lap dit, phia bi don
yéu cau may phat dién cong suat 300 KVA. Tuy nhién, qua khao sat thi truong
khong c6 loai may phat dién c6 cong suat 300 KVA nén Cong ty C6 di mua va lap
dat may phat dién cong suat 330 KVA nhung van tinh so tién ciia may phat dién
300 KVA nhu d3 bao gia 60.590.750 dong va dén nay Cong ty C3 chua thanh toan
cho Coéng ty C6 so tién trén (but luc 156, 158) nén Toa an cap so tham chap nhan
yéu cau nay cuia nguyén don 1a c6 co s6.

- P61 vé6i viéc phat sinh phong cét va xay thém bé tu hoai VO 12 sb tién
257.228.043 dong: Ngay 02/3/2021 ong N4 gln gmail dong y viéc phat sinh hang
muc nay (BL3300) nén Toa an cap so tham chap nhan yéu cau nay cia nguyén don
la c6 co so.

- Doi véi yéu cau thay d6i san bé tong nha xuéng, thay do6i mac bé tong tir M
250 1én M 300 tai VO 13 s6 tién 112.865.865 dong: Theo nguyén don trinh bay, tai
cudc hop ngay 22/01/2021 (BL 167), cac bén thoéa thuan nhat tri thay doi mac bé
tong tir M 250 1én M 300 va thuc té Cong ty C6 da thi cong nén Toa an cap so tham
chap nhan yéu cau nay cia nguyén don 1a cé co s6.

- P6i véi phat sinh hang muc d4 Granite nha vin phong, nha bao vé, nha
xudng tai VO 14 s6 tién 141.013.649 dong (BL 171): Tai gmail ngay 12/3/2021,
ong Ngo dong Y hang muc phat sinh ciia VO 14 (BL3303), nén Toa an cap so thim
chap nhan yéu cau nay cia nguyén don la cé co so.



- Béi v6i VO15 viée thay doi cap mang tir CATSE thanh CAT6 so tién
9.389.300 dong (BL 175, 177): Tai cudc hop ngay 01/12/2021, hai bén da thong
nhat d6i cap mang tir CATSE thanh CAT6 duoc tinh phat sinh cho nha thau va tai
gmail ngay 09/12/2020, Cong ty C3 da nhat tri thay doi cap mang theo hang muc
trén, nén Toa an cap so tham chap nhan yéu cau nay cia nguyén don la cb co s6.

- D6i véi viéc phat sinh ctra so, ctra di nhom kinh VO 16 s6 tién 445.366.859
dfmg Ban dau hai bén théng nhat lam ctra kinh cuong luc, sau d6 tai hién truong
yéu cau doi sang ctra nhom. Ong N4 di ky xac nhan phat sinh (BL200), Cong ty C3
c6 quan diém “cita s6 kmh doti sau nay quyét toan cong trinh lam ré phat sinh ting
giam” (BL197). Thuc té, ctra s0, ctra di nhom kinh d3 duoc Cong ty C6 lap dat va
Cong ty C3 ban giao dua vao st dung, nén Toa an cap so tham chap nhan yéu cau
thanh toan cua nguyén don la c6 can cu.

- D6i véi viée thay doi tam Panel nha xudng so tién 628.055.082 dong tai
VO19: Theo thoa thuin ban dau sit dung ton Pong A mau A250 dén ngay
15/10/2020, Cong ty C3 xac nhan dé nghi ton EPS dé thi cong va thuc té phia
nguyén don di thi cong ton EPS theo yéu cau cua bi don (BL 184) nén Toa an cap
so tham chap nhan yéu cau nay cia nguyén don la co cin cir.

- Poi véi viéc phat sinh ram doc cira cong VO 21 so6 tien 201.543.617 dong
(BL 186, 199): Pay la danh muc phat sinh, lam dién tich ram doc ctra cong 16n
hon lic dau theo ban vé&, cu thé: Cong s6 1 tir 95,7m? 1én 177,9m?; cong so6 2 tur
13,9m? 1én 20m?; cong s6 3 tir 70,8m? 1én 204,3m?2. Can ctt vao tai liéu c6 trong hod
50, nguyén don co6 thong bao vé viéc thay d6i nhung phia bi don khong nhat tri vi
da kiém tra thiét ké ban dau véi ban v& méi 1a khong cé chénh 1éch va khong co
thay doi (BL3307) nén Toa an cap so tham khong chap nhan yéu cau nay cua
nguyén don la c6 can cu.

- Déi vé6i cong tac tam 2 di doi cot dén, bién bao giao thong, tram ctru hoa
VO 22 s tién 35.750.000d: Tai gmail ngay 19/3/2021 (BL3307), Cong ty C3 dong ¥
phat sinh nén Toa an cap so tham chap nhan yéu cau nay cia nguyén don la c6 cin
cu.

- P61 voi viée 0p da Granite cira thang may VO 23 so tién 7.018.275 dong.

Tai gmail ngay 24/3/2021 (BL199, 201, 204), Cong ty C3 d3 dong ¥ hang muc nay,
nén Toa an cap so tham chap nhan yéu cau nay cia nguyén don la c6 can cir.

- D6i véi viée phat sinh tran thach cao, thang bd nha xudng VO 24 s6 tién
2.540.154 dong: tai gmail ngay 23/3/2021 (BL204), Cong ty C6 da dua ra 02 lua
chon va guri bao gia phat sinh, dai dién Cong ty C3 da ky va xac nhan vao ban vé
(BL204a), x4c dinh “Tran tha khung xwong néi (tam thwong), cira chong chéay D8
lap ddt theo kich thuée ban vé ban dau” nén Toa an cap so tham chap nhan yéu cau
nay cua nguyén don la cé can cu.

- Vé phat sinh logo, bang hiéu cong, nha vin phong VO 25 s6 tién 30.030.000
dong: Tai gmail ngay 09/4/2021 (BL 3316), phia bi don the hién quan diém dong
phat sinh VO 25 nén Toa an cap so tham chap nhan yéu cau nay ciia nguyén don la
cO can cu.



- Vé yéu cau phat sinh gach chong nong mai nha van phong VO 26 so tién
85.323.339 dong va vach kinh ngin phong tam VO 27 s6 tién 49.690.781 dong:
Tai gmail ngay 31/3/2021 (BL 3321), phia bi don d3 dong ¥ ndi dung phat sinh &
ca hai hang muc nay nén Toa an cap so tham chap nhan yéu cau nay cia nguyén
don la c6 can cu.

- Vé yéu cau thay doi cap dién tir nhom sang dong thém camera VO 29 so
tién 449.484.985 dong. Tai gmail ngay 19/4/2021 (BL 222, 224, 3328), thé hién
Cong ty C3 dong ¥ phat sinh tai VO29, nén Toa an cap so tham chap nhan yéu cau
nay cua nguyén don la cé can cu.

- Vé yéu cau lam thém cong phu VO 30 sb tién 13.383.700 dong: Cin cir but
luc 229 ngay 28/4/2021, phia Cong ty C3 da ky xac nhan cong tac phat sinh cong
phu, nén Toa an cap so tham chap nhan yéu cau nay cua nguyén don la c¢6 can cu.

- Vé viéc phat sinh bo via nha xe 4 banh VO 32 s6 tién 6.798.330 dong: Tai
gmail ngay 16/4/2021 (BL 232, 3330), phia Cong ty C3 da dong vy xur 1y bao gia
phat sinh, nén Toa an cap so tham chap nhan yéu cau nay cia nguyén don la co cin
cu.

- Vé phat sinh gia ¢6 nén dudmg ndi bd VO 33 s tien 29.585.685 dong: Theo
tai liéu c6 trong ho so thé hién, phia nguyén don cé ¥ kién gia c6 nén duong nodi bo
nhung phia bi don khong phan hoi nén khong co6 cin ctt chap nhan yéu cau nay cuia
nguyén don.

- V& viéc cung cap van chuyén lap dat nip gang ho ga VO 34 so tién
12.672.000 dong: Tai gmail ngay 16/4/2021 (BL 244, 3335), phia Cong ty C3 da
dong ¥ phat sinh, nén Toa 4n cap so tham chap nhan yéu cau nay cia nguyén don la
cO can cu.

- Vé phat sinh d4 Granite chan ctra nha vé sinh VO 35 s6 tién 8.518.125 dong:
Tai gmail ngay 14/4/2021 (BL 247, 3339), phia bi don dong ¥ phat sinh hang muc
nay, nén Toa an cap so tham chap nhan yéu cau nay cia nguyén don 1a c6 cin ct.

- Vé phat sinh op Alu hop k¥ thuat ctra cudn VO 37 s6 tién 49.194.365 dong:
Tai but luc s6 249 thé hién s6 tién 38.939.472 dong. C6 su chénh léch vé s6 liéu la
do Cong ty C6 dua ra hai phuong an voi cac sb tién néu trén nhung thuc té da thi
cong hét tong so6 tién 44.722.150 dong (chua tinh thué). Theo ban vé cdng trinh c6
thiét ké ctra cuon nhung khong cé hop bao che (BL 250) nhung khi thi cong tai
hién trudng phia Cong ty C3 yéu cau lam thém hop dé bao che cira cudn va Cong ty
C6 da gtri gmail bao gia ngay 26/5/2021 nhung phia Cong ty C3 khong phan hoi va
Cong ty C6 van tién hanh lam hop bao che (theo gmail tai BL 255). Ngoai ra, tai
but luc 248, phia Cong ty C6 thé hién viéc chap nhan chia d6i néu Cong ty L&K tra
tién nhung nay chua tra nén yéu cau tinh theo gia tri thuc té tong so6 tién 49.194.365
dong. Tai cap so tham, Cong ty C3 cho rang khong yéu cau va khong dong y dé
Cong ty C6 lam thém hop bao che ctra cudn va khi Cong ty C6 giri bao gia Cong ty
C3 khong c6 phan hoi; nhung tai Toa an cap phiic tham, khi duoc hoi vé van dé nay
thi dai dién cho bi don lai cho rﬁng trong ban vé c6 hop k¥ thuat va nghia vu Cong
ty C6 phai lam nén khong dong y thanh toan. Xét thay, 16i khai ctia phia bi don co6
mau thuan, nhung phia Cong ty C6 khong khang co va tai phién toa phic tham dai



dién Cong ty C6 dé nghi giir nguyén nhu an so tham khong yéu cau xem xét, nén
Toa an cap phuc tham gitr nguyén an so tham veé phan nay.

- Vé cong tac tam VO 38 s6 tién 77.713.019 dong: Cong ty C6 cho rang dién
trén cong truong chua du cong suat dé phuc vu thi cong, nén cong ty phai thué
thém may phat dién so tién 38.984.000 dong, thué dién khu cong nghiép dé thip
sang van phong 18.735.162 dong, tong la 57.719.162 dong; nhung khong xuat trinh
duoc tai liéu nao chirng minh da chi hét 77.713.019 df‘mg; thuc té co viéc thué may
phat dién khi thi cong nén Toa an cap so tham budc Cong ty C3 phai thanh toan cho
Cong ty C6 so tién 57.719.162 dong 1a co6 can ci. Poi véi tién nudce, phi vé sinh
khu cong nghiép, Cong ty C6 khong lam nén khong yéu cau. Do vay khong dit ra
xem Xet.

- V& phat sinh Canopy cau ndi VO 40 so tién 45.548.247 dong: Theo ban vé&
ban dau tai but luc 256a, b the hién c6 5 Canopy va bao gia 5 Canopy nhung yéu
cau thuc té thi cong phat sinh thém 01 Canopy va tai but luc 256a, 6ng N4, ong T2
da v& thém 01 Canopy va k¥ xac nhan tai ban v&. Do vay, Toa an cap so tham chap
nhan yéu cau nay cia nguyén don 1a c6 cin ct.

- V& phat sinh quat mai nha xudéng, quat hit nha vé sinh, nha vin phong VO
42 s6 tien 89.454.512 dong: Tai gmail ngay 01/6/2021 (BL 258-98), phia Cong ty
C3 da dong y phat sinh d6i véi hang muc nay nén Toa 4n cap so tham chap nhan
yéu cau nay cua nguyén don la co6 cin ct.

Tt nhitng phan tich néu trén, so tién phat sinh theo yéu cau khai kién duoc
chap nhan 1a 5.153.469.210 dong (d3 bao gom thué); so6 tién khong duoc chap nhan
1a 5.472.981.399 dong - 5.153.469.210 dong = 319.512.189 dong (da bao gom
thué). Toa 4n cap so tham chap nhan yéu cau khoi kién ctia Cong ty C6 budc Cong ty
C3 phai thanh toan tong so tién la: 5.153.469.210 dong + 3.976.845.027 dong =
9.130.314.147 dong (da bao gom thué) 1a c6 can ct.

[2.3] Vé yéu cau budc bi don phai tra 1ai cho khoan cham thanh toan tinh ttr
ngay cong trinh duoc ban giao la ngay 05/11/2021 dén ngay 31/01/2024 véi murc
13i suat 12,75%, thay: Can ctr Diéu 146 Luat xay dung va khoan 2 Diéu 43 Nghi
dinh s6 37/2015/ND-CP ngay 22/4/2015 cua Chinh phi quy dinh chi tiét vé hop
dong xay dung thi trudong hop, bén giao thau thanh toan khong dung thoi han va
khong day du theo thoa thuan trong hop dong thi phai thanh toan cho bén nhan
thau theo 13i suat qua han do ngan hang noi bén nhan thau mé tai khoan thanh toan
cong bo twong tng véi cac thoi ky cham thanh toan. Nén Cong ty C2Y yéu cau
thanh toan 13i do cham thanh toan la c6 cin ctr. Tuy nhién, thuc t¢ Cong ty C3 da
phat chirng thu bao hanh s6 tién 3.136.155.750 dong do6i voi Cong ty C4 (thoi han
hiéu luc tir ngay 05/11/2021 dén ngay 04/11/2023); nhu vay, néu Cong ty C6 phai
phat chimg thu bao hanh theo don quyét thau da ky véi Cong ty C3 thi s6 tién bao
hanh 5% gia tri cua hop dong (2.942.500.000 dong) 1a khong duoc chap nhan tinh
13i. Do d6, chi chap nhan yéu cau khéi kién cia Cong ty C6 tinh 1ii trén so tién
cham thanh toan: 9.130.314.147 dong - 2.942.500.000 dong = 6.187.814.237 dong
12 1.742.166.383 dong.



Tong cong, Cong ty TNHH C3 phai thanh toan cho Cong ty P1so tién:
9.130.314.147 dong + 1.742.166.383 dong = 10.872.480.530 dong

[3]. Vé yéu cau phan to:

[3.1]. P6i v6i phat sinh giam khoi lwong quyét toan véi Cong ty C6 (so véi
Bang udc tinh nghiém thu cong trinh) so tién 988.637.252 dong: Bi don khong giao
ndp duoc tai lidu chimg cr chirng minh vé hang muc phat sinh giam, s6 lwong, don
gia va can cr phat sinh giam cho cac hang muc nén khong cé can ctr chap nhan.

[3.2]. Vé yéu cau phat nguyén don s6 tién 6.420.000.000 dong do vi pham
hop dong: Theo bi don, cin cir Muc 9 cia don quyét thau quy dinh “Néu nha thau
khéng giao hang hodc khéng hoan thanh theo thoi gian da dinh trong hop dong thi
sé phat 0,03% gid tri hop dong, khoan nay khéng vicot qua 12% gid tri hop dong”,
xét thay: Tai don quyét thau c6 quy dinh ndi dung trich dan néu trén. Tuy nhién
trong don quyét thau lai khong c6 quy dinh thoi gian hoan thanh va ban giao cong
trinh; ngoai don quyét thau cac bén ciing khong cé hop dong hodc van ban thoa
thuan nao khac vé thoi gian hoan thanh va ban giao cong trinh; Cong ty C3 va Cong
ty TNHH C4 da ky bién ban nghiém thu cong trinh xac nhan “Nghiém thu dat yéu
cau va dong y dira vao sir dung”. Do vay, khong c¢6 cin ctr chap nhan yéu cau phat
vi pham hop dong theo yéu cau cua bi don.

[3.3]. Vé yeéu cau thanh toan cac khoan tién Cong ty C3 phai thué bén thir ba
thuc hién, cu the.

- D6i véi viée stra chira duong bé tong nhua so tien 370.945.121 dong (co
thué 1a 408.039.633 df’“)ng): Theo bi don xac dinh, duong nhua cua cong trinh O bi
dong nudc nhiéu, chat lwong mat duong kém, phia Cong ty C3 d3 yéu cau Cong ty
C6 swra chira tai Ban ghi nhd ngay 29/6/2021, nhung Cong ty C6 khong lam nén
Cong ty C3 phai thué bén thtr 3 1a Cong ty L3 stra chita. Cong ty L3 da xac nhan
viéc stra chira nhu bi don trinh bay la dting. Phia nguyén don cho rang tai Bién ban
hop ngay 28/9/2020 hai bén thong nhat phuong an thi cong chuyén tir duong bé
tong sang duong nhua Asphaltt nén viéc hong duong nhua bi don phai chiu trach
nhiém. Xét thay, viéc thay d6i phuong an thi cong khong dong nghia véi viée
nguyén don khong cé trach nhiém khi cong trinh do nguyén don vira thi cong, chua
hét thoi han bao hanh céng trinh dd xudng cap, chimg to chat lwong cong trinh
khong dam bao nén Cong ty C6 can phai sira chita theo yéu cau cia Cong ty C3,
nhung Cong ty C6 khong thuc hién viéc stra chitra, buoc Cong ty C3 phai thué bén
thir 3 sira chira, thi cong dé cong trinh di vao hoat dong nén Cong ty L&K yéu cau
Cong ty C6 thanh toan chi phi stra chita la c6 cin ctr. Toa an cap so tham chap nhan
yéu cau nay cua bi don la ding.

- P6i véi viée stra nén bétong noi hat sé tién 77.276.696 df‘)ng: Theo bi don
xac dinh, nén phong dién, kho hoa chat, khu rac tam, phong may nén khi c6 do két
dinh xi mang kém, bé mit bi bong choc, chay cat..., phia Cong ty C3 da nhiéu lan
yéu cau Cong ty C6 stra chira tai cac Ban ghi nhé ngay 29/6/2021, ngay 05/7/2021
nhung Cong ty C6 khong lam nén Cong ty C3 phai thué bén thtr 3 1a Cong ty D,
Cong ty M1 stra chita. Cong ty D va Cong ty M1 déu xac nhan viéc stra chita nhu bi
don trinh bay la dting. Phia nguyén don cho rang qua trinh thi cong bi don khong



lra chon cong tac xoa bong hay tang cing nén va nén bé tong di dugc nghiém thu,
nén khong chap nhan viéc bi don thué bén thir 3 stra chira. Xét thay, vé nguyén tac
thi cong phai dam bao vé chat luong cling nhu dam bao k¥ thuat, mit bang bé tong
phang, chic, khong bong chéc. Viéc dé xay ra tinh trang nhw néu & trén cua bi don 1a
do thi cong khong dam bao chat luong; Cong ty C6 la bén chiu trach nhiém thi
cong nén Toa an cap so tham chap nhan yéu cau cia Cong ty C3 budc Cong ty C6
chiu trach nhiém la c6 can ctt. Tuy nhién, trong ho so khong c¢ tai licu thé hién
viéc bi don ky hop dong stra chira hang muc tram xing, nén khong c6 cin ctr chap
nhan yéu cau boi thudong so tién 15.000.000 dong cia Cong ty C3. Toa an cap so
tham chi chap nhan budc Cong ty C6 chiu trach nhiém so tién 77.276.696 dong -
15.000.000 dong = 62.276.696 dong (co6 thué 1a 68.504.365 dong).

- D6i v6i ndi dung yéu cau stra Panel 86.400.000 dong (c6 thué 1a 95.040.000
dong), xét thay: Tai bién ban hop ngay 05/11/2021, cac bén di xac dinh c6 tong 35
161 Panel nén viéc stra chita thuc Cong ty C6. Do vay, Toa an cap so tham chap
nhan yéu cau nay cua bi don 1a c6 cin ctr.

- Vé ndi dung thay bom chim khu tram cén s6 tién 6.090.000 dong: Phia bi
don cho ring day 1a hop dong tron goéi nén viéc cung cap, lap dit hé thong tram
bom, tram can thudc trach nhi€ém cua nguyén don. Phia nguyén don xac dinh chi
thi cong phan xay dung con vé thiét bi trong d6 c¢6 bom chim la do bi don thi cong
lap dat nén bi don phai chiu trach nhiém d6i véi ndi dung nay. Xét thay, theo don
quyét thau va cac thoa thuan cia cac bén trude khi thi cong cac hang muc phai cé
bao gia vat tu, thiét bi; tuy nhién, céc tai liéu co trong hoé so khong thé hién néi
dung nay. Mat khac, don quyét tpﬁu 1a hop dong lién quan dén xay dung, day la
phan cung cap thiet bi, khong thé hién trong hop dong. Do vay, khong c6 can ct
chap nhan yéu cau thay bom chim khu tram can cta bi don.

- Vé nbi cOt camera 6ng D60 tir 3m 1én 4.5m va son lai toan bo 3.250.000
dong: Theo bi don x4c dinh 5 tru camerra ngoai troi Chu dau tu va Cong ty C3 yéu
cau chiéu dai day dan chd la 5Sm nhung Cong ty C6 chi dé 3,5m dan dén khong thé
dau noi hoan tra hé thong camera. Phia nguyén don xac dinh day la hang muc phat
sinh da dugc bi don xac nhan tai1 VO 07. Xét théy: Cén ctr but luc 130 c6 trong ho
RL phat sinh hé théng dién nhe theo yéu cau ngay 25/01/2021 tai muc 4 (cot sat
nhiing néng @ 60 ngoai troi cao 3m lap camera), ndi dung nay da duoc phia bi don
nhat tri tai but luc 134 véi cong tac phat sinh nén yéu cau cia bi don khong c6 can
cr chap nhan.

- D6i vé6i yéu cau phi vé sinh cong nghiép so tién 80.000.000 dong, mua tham
chong bui 2.030.000 dong: Bi don cho rang theo thong 1é chung viéc vé sinh cong
nghiép thudc trach nhiém ctia nha thau thi cong. Tuy nhién, Cong ty C6 khong thuc
hién nén bi don da phai thué bén thit 3 thuc hién. Phia nguyén don xac dinh, Cong
ty C3 la tong thau nén phai c6 trach nhiém tién hanh vé sinh cong nghiép, viéc nay
khong thudc trach nhiém ciia nguyén don. Xét thay, tai don quyét thau va trong bao
gia khong c6 hang muc nay khong thé hién noi dung nay va viéc ky Hop dong voi
Cong ty M1 lam vé sinh cong nghiép trude ngay 05/11/2021 nén Hoi dong xét xir
khong chap nhan yéu cau nay.



- Poi vé6i yéu cau thi cong hang muc phong cat, lat gach phong bom PCCC,
hé thong cap nuéc phong tra vin phong 20.000.000 dong: Pay 1a cong trinh thi
cong tron goi nén bi don cho rang nguyén don phai thuc hién hang muc. Phia
nguyén don khong nhat tri vi cho rang khong nam trong pham vi cong viéc ban
dau. Xét thay, trong qua trinh thi cong hai bén déu xac nhan trude khi thi cong bat
ky hang muc nao thi cac bén s€ c6 ban vé thiét ké, du toan khoi leong vat li¢u thi
cong, bao gia; tuy nhién, trong ho so khong thé hién noi dung nay nén khong cé
cin ctr chap nhan yéu cau nay.

- P6i voi ndi dung phat sinh 1ap dat thang may 1.150.000 dong: Phia bi don
xé4c dinh di giao thau cho Cong ty C6 toan bo cong trinh trir cong tac ép coc va thiét
bi phong chay chita chay, thang may nam trong cac hang muc 16n 1a nha xuéng va
nha vin phong thudc trach nhiém ctia Cong ty C6. Nguyén don khong nhat tri véi
ndi dung nay vi khong nam trong pham vi cong viéc ban dau. Xét thay, cin cir cac
tai liéu trong ho so phia nguyén don c6 cung cap bao gia vé hang muc nay nhung
khong duoc phia bi don nhat tri nén nguyén don khong thi cong. Do vay, viéc bi
don cho rang viéc lap dit thang may thudc trach nhiém cia nguyén don la khong
¢ can ctr chap nhan.

[4.3]. D6i v6i nhitng khoan d6i trir thanh toan phat sinh giam lién quan dén
viéc bao hanh cong trinh 134.821.818 dong (chua bao gom thué) bao gom cac hang
muc stra chita tram can; phat thau thi cong hang muc lap dat thém 6 dién phong
dién, lip dit duong ong thoat nuéc phong nén khi, lip dit 6 dién phong ngii kim;
stra dudng 6ng diéu hoa khong khi bi chay; thi cong stra chira 16i defect cong trinh.
Nhu d3 phan tich & trén, cac duong su déu thong nhat xac dinh do cac bén chua
thuc hién viéc thanh 1y hop dong nén Cong ty C6 chua phat chirng thu bao hanh, do
d6 khong co can ctr chap nhan so tién bao hanh nay cua bi don.

Nhu vay, Toa an cap so tham chap nhan yéu cau phan to cia Cong ty C3
budc Cong ty C6 thanh toan so tién 519.621.817 dong (chua c6 thué), 571.583.998
dong (bao gom thué) 1a cé can cir.

V6i cac can cir néu trén, Hoi dong xét xir xét thay viéc Toa 4n cap so tham
quyét dinh chap nhan mot phan yéu cau khéi kién cia Cong ty C6: Xac dinh Pon
quyét thau ngay 17/8/2020 1a hop dong xay dung giita Cong ty C3 va Cong ty C6;
Budc Cong ty TNHH C3 phai thanh toan cho Cong ty TNHH P1 so tién con lai chua
thanh toan ciia Pon quyét thau ngay 17/8/2020 la 3.976.845.027 dong, so tién phat
sinh ngoai hop dong 13 5.153.469.210 dong, tong 1a 9.130.314.147 dong (da bao
gom thué) va tién 14i cham thanh toan tir ngay 05/11/2021 dén ngay 31/01/2024 so
tién: 1.742.166.383 dong. Chap nhan mot phan yéu cau phan t6 cta bi don Cong ty
TNHH C3, budc Cong ty TNHH P1 phai tra so6 tién 571.583.865 dong (bao gom
thué) Cong ty C3 phai thué bén thir 3 thuc hién cac cong viéc dang dé ma Cong ty
C6 khong lam nhu thoa thuan la dang phap luat.

Tai cap phuc tham, khong phat sinh tinh tiét mdi, do dé khong ¢6 co sé chap
nhan khang cao cua bi don va can giit nguyén ban an so tham nhu dé nghi cua dai
dién Vién kiém sat nhan dan cap cao tai Ha Ni.



[3] Vé an phi: Do khang c4o khong dugc chap nhan nén Cong ty TNHH C3
phai chiu an phi kinh doanh, thwong mai phuc tham theo quy dinh cua phap luat.

[4] Cac quyét dinh khac ctia ban 4n so tham khong c6 khang cao, khang nghi
c6 hiéu luc phap luat ke tir ngay hét thoi han khang céo, khang nghi.

Vi cac 18 trén, can cir khoan 1 Piéu 308; khoan 1 Diéu 148 Bo luat To tung
dan su; Nghi quyét so 326/2016/UBTVQH ngay 30/12/2016 cua Uy ban thuong
vu Quoc hoi quy dinh vé mure thu, mién, giam, thu, ndp, quan 1y va str dung an phi
va lé phi Toa an;

QUYET PINH:

1. Khong chap nhan khang cao cua Cong ty TNHH C3; Giir nguyén Ban an
kinh doanh, thuwong mai so tham s6 01/2024/KDTM-ST ngay 31/01/2024 va Quyét
dinh stra chita, bo sung ban an s6 01/2024/QD-SC ngay 28/02/2024 cia Toa an
nhan dan tinh Ha Nam.

2. Vé an phi: Cong ty TNHH C3 phai chiu 2.000.000 dong 4n phi kinh doanh,
thuong mai phuc tham, duoc doi trir vao so tién 300.000 dong (ba trim ngan dong)
tam ung an phi kinh doanh, thuong mai phic tham d3 nop theo Bién lai thu tam
g an phi, 1& phi Toa 4n s6 0000024 ngay 19/02/2024 ctia Cuc Thi hanh an dan su
tinh Ha Nam, nén con phai nop tiép 1.700.000 dong.

3. Cac quyét dinh khac ctia ban 4an so tham khong c6 khang c4o, khang nghi
c6 hiéu luc phap luat ke tir ngay hét thoi han khang céo, khang nghi.

Ban 4n kinh doanh, thuong mai phic tham c6 hiéu hrc phap luat ké tir ngay
tuyén an.

Noi nhin TM. HOI PONG XET XU PHUC THAM
- VKSND cdp cao tai Ha Noi; Thim phan — Chi toa phién toa

- TAND tinh Ha Nam;

- VKS ND tinh Ha Nam;

- Cuc THADS tinh Ha Nam;
- Cac dwong su (theo dia chi)

- Luu HSVA, Phong HCTP.
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