TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc 1ap — Tw do — Hanh phiic

Quyét dinh giam doc thim

S6: 174/2024/DS-GDT

Ngay 17 thang 6 nam 2024

V/v Tranh chap bdi thudng thiét hai
ngoai hop dong.

NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM

UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Thanh phin Uy ban Tham phan gém cé: 08 thanh vién tham gia xét xtr,
do 6ng V& Vin Cuodng - Pho Chanh an Toa an nhan dan cip cao tai Thanh phd
H6 Chi Minh lam chu toa phién toa theo sy tly nhiém ctia Chanh an Toa 4n nhan
dan cip cao tai Thanh phé H6 Chi Minh.

Thuw ky phién toa: Ong Pham Anh Tuan — Thu ky Toa an Toa &n nhan
dan cép cao tai Thanh phdé HO Chi Minh.

Dai di¢n Vien kiém sdt nhan déin cdp cao tai Thanh phoé Hé Chi Minh
tham gia phién tda: Ong B4 Xuan Luong - Kiém sat vién cao cip.

Ngay 17 thang 6 nim 2024, tai tru s& Toa 4n nhan dan cdp cao tai Thanh
phd H6 Chi Minh mé phién toa giam doc tham xét xir vu an dan sy vé “Tranh
chdp béi thwong thiét hai ngoai hop dong” giita cac duong sy

1. Nguyén don: Ong Pham Vin H, sinh nam 1990;

Pia chi: 144 LTT, phuong HT, quan TP, Thanh phé H6 Chi Minh.

2. Bj don: Phong cong ching B - Thanh phé H6 Chi Minh.

Pia chi: 388 NVL, phuong M, Quan S, Thanh phd HO Chi Minh

3. Ngwoi ¢ quyén loi, nghia vu lién quan: Ong Hoang Manh T, sinh nim
1973 — Cong chung vién phong cong chimg B.
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NOI DUNG VU AN
Nguyén don trinh bay:

Ong Pham Vin H 13 ngudi d nhan chuyén nhuong cua dng Lé DS Hoai P
d6i véi Quyeén sir dung dat, quyén so hitu nha o va tai san khac gan lién véi dat
theo Giay chuang nhan sé6 CH 16438 do Uy ban nhan dan Quan S cip ngay
21/5/2013; can nha toa lac tai dia chi F29 Cu xa PLB, Phuong MB, Quan S,
Thanh phd H6 Chi Minh. Hop ddng chuyén nhuong di dugc cong ching theo
Hop ddng s6 02940 do Phong Céng chiing B céng chiing ngay 06/02/2015. Sau
khi ky két hop dong cong ching, 6ng H di giao toan bo s6 tién 2.350.000.000
d6ng cho 6ng P. Sau d6, 6ng H da tién hanh nop hd so xin ding bo sang tén tai
Chi nhanh Vin phong dang ky dat dai Quan S va dugc cap nhat cha so hitu tai
trang 3 ciia Gidy chitng nhan néu trén.

Ngay 13/5/2015, 6ng H tién hanh ky hop dong chuyén nhugng cin nha
trén cho dng Pham Van H1 va ba Lé Thi U theo Hop dong chuyén nhuong sb
09432 do Phong Cong chung B cong chimg ngay 13/5/2015. Tuy nhién, sau do
6ng H1, ba U khong ding bo sang tén duoc vi co don tranh chap cua 6ng Lé D
Hoai P, vai ly do 0ng P khong dung ra ban can nha trén cho 6ng H ma la mot
nguoi Khac gia mao 6ng P dé ky gidy to tai Phong Cong chiing B — Thanh phé
Hb Chi Minh.

Vao ngay 22/6/2020, Toa an nhan dan Quan S dua vu an ra xét xu va
tuyén 02 (hai) hop dong chuyén nhuong s6 02940 va 09432 bi vd hiéu. Tiép dén
ngay 28/9/2020, Tda an nhan dan Thanh phd H6 Chi Minh xét xa phlc tham vu
an néu trén va tuyén y an so tham. Do d6, 6ng H khai kién yéu cau Phong Cong
chang B - Thanh phd H6 Chi Minh phai bdi thuong cho 6ng sé tién
2.350.000.000 dong (1a s tién ma ong da thanh toan cho 6ng Lé P& Hoai P gia),
vi dd khong lam hét trach nhiém trong viéc cong ching, ching thuc hop dong
chuyén nhuong Quyén sir dung dat, quyén so hitu nha ¢ va tai san khac gan lién
vé6i dat theo Hop dong s6 02940 ngay 06/02/2015 theo quy dinh cua phap luat.

Bi don trinh bay:

Hop ddng cong chimg s6 02490 da bi Toa 4n nhan dan Quan S tuyén bd vo
hiéu theo Ban 4n dan sy so tham s6 60/2020/DS-ST ngay 22/6/2020 va ban an
phuc tham s6 967/2020/DS-PT ngay 28/9/2020 ctia Toa 4n nhan dan Thanh phd HO
Chi Minh, véi Iy do ké gian d3 gia mao 6ng Lé D6 Hoai P bang cach lam gia chimg
minh nhan dan cua 6ng Lé D3 Hoai P, danh trdo va chiém doat ban chinh Quyén s
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dung dat, quyén so hitu nha & va tai san khac gan lién véi dat sb BK465836, sd vao
s0 cdp GCN CH16438 do Uy ban nhan dan Quan S cap cho ong Lé S Hoai P
ngay 21/5/2013, sau d6 ban cho 6ng Pham Van H.

Vao thoi diém cong ching Hop ddng sé 02490, Phong Cong ching B
khong thay d4u hiéu gia mao Chimg minh nhan déan cua ong Lé DS Hoai P, mit
khac cac bén ciing khong yéu cau cong chung vién thyuc hi¢n viéc xadc minh hodc
giam dinh vé gidy to, tai liéu trong hd so.

Viéc ching nhan Hop déng mua ban s6 02940 di dugc Phong Cong
chting B — Thanh phé H6 Chi Minh thuc hién phit hop véi céc trinh ty va thil tuc
theo quy dinh ctia Luat Cong ching nim 2014, theo yéu cau va theo cac gidy to
do cac bén tham gia hop déng xuét trinh. Do d6, trude yéu cau boi thuong cia
6ng H thi Phong Céng ching B dé nghi tda an giai quyét theo quy dinh ctia phap
luat.

Ngueoi ¢6 quyén loi nghia vu lién quan trinh bay: Ong Hoang Manh T,
Cong chung vién Phong Cong Nha nudc chimg B - Thanh phé H6 Chi Minh
cling c¢6 ¥ kién nhu phan trinh bay ctia bi don.

Ban 4n dan su so tham s6 160/2022/DS-ST ngay 24 thang 8 nim 2022 cia
Toa an nhan dan Quan S, Thanh phé H6 Chi Minh da quyét dinh:

Chép nhan mot phan yéu cau khoi kién cia nguyén don:

Budc Phong Cong chimg B, Thanh phé HO Chi Minh c6 nghia vu bdi
thuong thiét hai cho ong Pham Vian H sé tién 1.175.000.000 dong (Mot ty mot
trim bay muoi 1am triéu dong), do viéc cong chimg hop déng mua ban nha & va
chuyén nhuong quyén st dung dat ¢ dbi v6i nha, dat tai sé F29 Cu x4 PLB,
Phuong MB, Quan S, Thanh phd H6 Chi Minh ¢6 sb cong chimg s6 02940,
quyén s6: 02 ngay 06/02/2015, gitta 6ng Lé D6 Hoai P (sinh nim 1984, CMND
s6 023548788) voi ong Pham Vian H (sinh ndm 1990, CMND s6 025428697);

Thoi han bdi thuong 1a sau khi ban an c6 hi€u lyc phap luat.

Ngoai ra, Toa an cip so tham con quyét dinh vé trach nhiém thi hanh an,
an phi va quyén khang céo cta duong su.

Ngay 06/9/2023, bi don khang c4o toan b ban an so tham néu trén.

Tai Ban an dan sy phiic thim s6 725/2023/DS-PT ngay 10/7/2023, Toa an
nhan dan Thanh phd H5 Chi Minh di quyét dinh:
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Chép nhan mot phan yéu cau khang céo cua bi don.

Stra mot phan Ban 4n dan su so tham s 160/2022/DS-ST ngay 24 thang 8
nam 2022 ctia Toa an nhan dan Quan S, Thanh phé HO Chi Minh.

Chap nhan mot phan yéu cau khéi kién ctiia nguyén don:

Budc Phong Cong chimg B, Thanh phé H6 Chi Minh c6 nghia vu boi
thuong thiét hai cho 6ng Pham Van H s tién 1.000.000.000d (Mot ty déng) do
viéc cong chimg hop déng mua ban nha & va chuyén nhuong quyén sir dung dat
& d6i v6i nha, dét tai sé F29 Cu x4 PLB, Phuong MB, Quan S, Thanh phd Ho
Chi Minh c6 sb cong chimg s6 02940, quyén s6: 02 ngay 06/02/2015, giita 6ng
Lé PS Hoai P (sinh niam 1984, CMND sb 023548788) véi 6ng Pham Vian H
(sinh nam 1990, CMND s6 025428697).

Ngoai ra, Toa &n cap phuc tham con quyét dinh vé nghia vy thi hanh va &n
phi dan su phuc tham.

Ngay 24/7/2023, Phong Cong chimg B - Thanh phd HO Chi Minh c6 don
dé nghi xem xét khang nghi theo thii tuc Giam déc tham dbi véi Ban an sb
725/2023/DS-PT ngay 10/7/2023 ctia Toda 4n nhan dan Thanh phd HO Chi Minh.

Ngay 20/12/2023, Vién trudong Vién kiém sat nhan dan cap cao tai Thanh
ph6 H6 Chi Minh c6 Quyét dinh s6 10/QD-VKS-DS khang nghi giam dbc tham
d6i voi ban an dan sy phiic tham néu trén.

Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
Thanh phé Ho Chi Minh dé nghi Hoi dong xét xir giam déc tham chap nhan
Khang nghi, hity ban an phiic tham, ban an so thim giao hd so cho Toa an céap so
tham xét xur lai theo dung quy dinh cta phép lut.

NHAN PINH CUA TOA AN:

[1]. Can ct Hop ddng cong chimg s6 02490 di dugce Toa an nhan dan Quén
S, Thanh phé H5 Chi Minh tuyén b6 vo hiéu theo Ban an dan su so tham s
60/2020/DS-ST ngay 22/6/2020 va Ban an dan su phac tham sé 967/2020/DS-PT
ngay 28/9/2020 cua Tda an nhan dan Thanh phé Ho Chi Minh, véi 1y do ké gian
da gia mao 6ng Lé DS Hoai P bang cach lam gia ching minh nhan dan cua ong
Lé DS Hoai P, danh trdo va chiém doat ban chinh Gidy chting nhan quyén st
dung dat, quyén so hitu nha ¢ va tai san khac gan lién voi dat s6 BK465836, s6
vao s6 cap GCN CH16438 do Uy ban nhan dan Quén S cdp cho 6ng Lé D3 Hoai
P (that) ngay 21/5/2013, sau d6 ban cho 6ng Pham Van H.
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Nguyén don khdi kién, cung cip hop dong mua ban tay va kém bién nhan
tién gitra 6ng Pham Van H va 6ng Lé D Hoai P (gia);

[2]. Xét thdy, khi cong chimg hd so chuyén nhuong quyén sir dung dat gitra
6ng H v6i ong Lé DS Hoai P, cong chimg vién di thiéu kiém tra, cu thé: Gidy
chimg minh nhan dan cta ong Lé DS Hoai P (gia) mang sb 023548788, con sb
ching minh nhan dan ghi trén gidy chting nhan quyén str dung dét ctia 6ng Lé DS
Hoai P la 023538788. Tuy nhién, Cong ching vién phong cong ching B, Thanh
phd HO Chi Minh van tién hanh cong ching hop déng mua ban nha ¢, chuyén
nhuong quyén sir dung dat sb cong chimg 02940 ngay 06/02/2015 din dén hop
d6ng bi v6 hiéu 12 nguyén nhan gy thiét hai cho 6ng H (6ng H da thanh toan tién
chuyén nhuong cho 6ng Lé B4 Hoai P gia).

Can ct Piéu 40 Luat Cong ching thi trong hd so yéu ciu cong ching co
bao gdm céc gidy td tuy thian ctia nguoi yéu cau cong chimg; cong ching vién 6
trach nhiém phai kiém tra gidy to trong hd so yéu cau cong ching, néu co sai s6t
trong chimg minh ctia 6ng P “...thi cong chitng vién can dé nghi nguwoi yéu cau
cong chitng lam ré hodc theo yéu cdu ciia nguoi dé nghi cong chiing, cong chimg
vién xdc minh hodc yéu cdu gidm dinh; truong hop khong lam ré dwoc thi cé
quyén tir choi cong chirng..”. Do thiéu trach nhiém trong viéc kiém tra nén day la
16i cua bi don dan dén hau qua cong chimg khong dung ddi twong. Vi vay, cin cir
Piéu 38 Luat Cong chimg quy dinh vé boi thuong boi hoan trong hoat dong cong
ching thi bi don c6 trach nhi¢ém boi thuong khi c6 thiét hai xay ra.

[3]. V& phia nguyén don: Nguyén don cho ring c6 thong bao cho bi don
viéc sai sd chirng minh nhan dan ctia 6ng P nhung khong duoc bi don thira nhén;
Qu4 trinh giai quyét vu an cling khong co tai liéu chimg ci ndo ching minh
nguyén don c6 thong bao cho bi don sai sd, c6 don yéu cau xac minh sai s6 trong
chimg minh nhan dan dé xac dinh lai dung dbi tugng giao két hop dong, bao vé
quyén loi ciia minh. Nhu vy, trong giao dich ndy cd 16i mot phan ctia nguyén
don.

Can cu Diéu 617 B luat Dan su 2005 nguoi bi thiét hai 1a nguyén don
ciing c6 16i thi ngudi gay ra thiét hai chi phai boi thudng phan thiét hai twong ing
voi mute d6 16i ciia minh.

Toa &n cap so tham va Toa &n cap phiic thAm xac dinh cac bén déu c6 16i
nén budc bi don phai co trach nhiém bdi thuong mdt phan thiét hai cho nguyén
don la c6 co so.
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[4]. V& x4c dinh sb tién thiét hai dé boi thuong:

Mic du nguyén don xuat trinh hop dong mua bén tay va gidy giao nhan
tién giita nguyén don va 6ng P (gia) so tién 1a 2.350.000.000 dong dé yéu cau
bdi thudng nhung khi cong chimg cac bén théng nhét ghi gia chuyén nhuong la
2.000.000.000 ddng (nham muc dich tron thué). Viéc nguyén don cho ring ghi
gia tri thip hon nhung khong c6 tai lidu, ching ctr ndo thé hién coéng ching vién
biét dugc gia trj thuc té hai bén giao dich. Do d6, sd tién thiét hai dé xac dinh
trach nhiém bdi thuong 1a 2.000.000.000 dong theo hop dong cong chimg da ky.

Tt nhitng nhan dinh vé 16i dan dén thiét hai da phan tich trén, Toa an cép
phtc thim xé4c dinh bi don c6 trach nhiém bdi thudng cho nguyén don 1 ty dong
1a c6 can ctr, phu hop véi quy dinh cua phap luat.

Vi cac lé trén,

QUYET PINH:

Cin ct Piéu 337 va Piéu 343 ciia Bo luat To tung dan sy nam 2015,

1. Khéng chap nhan Khang nghi giam déc tham sé 10/QD-VKS-DS ngay
20 thang 12 nam 2023 cia Vién trudng Vién kiém sat nhan dan cp cao tai
Thanh phd H6 Chi Minh.

2. Giit nguyén Ban an dan sy phuc tham sé 725/2023/DS-PT ngay
10/7/2023 ctia Toa 4n nhan dan Thanh phé H6 Chi Minh.

3. Quyét dinh giam dbc tham c6 hiéu luc phap luat ké tir ngay ra quyét
dinh./.

Noi nhin: ~ TM. UY BAN THAM PHAN
- Chéanh &n (@é bdo cdo); PHO CHANH AN - CHU TQA PHIEN TOA

- Vu phéap ché va QLKH - TANDTC (dé biét);
- VKSNDCC tai TP. Hb Chi Minh;
- TAND TPHCM;
- TAND Quén S, TPHCM;
- Chi Cyc THADS Quéan S, TPHCM,;
- Céc duong su (theo dia chi);
- Luu: VT (VP, GDKT II, THS), HS, (PAT).
Vo Van Cuong
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