TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH D@c ]z.'ip — Tw do — Hanh ph[’lc

Ban 4n sb: 26/2024/KDTM-PT

Ngay 30 thang 5 nam 2024

V/v: “Tranh chép giita cac thanh vién cua
cong ty lién quan dén hoat dong gop von”.

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic tham gom cé:

Thdam phdan — Chii toa phién toa: Ba Lé Thi Tuyét Trinh
Cac Tham phan: Ba Huynh Thanh Duyén
Ong Nguyén Vin Tiru

, - Thw ky phién toa: Ong Nguyén Trong Tam - Thu ky Toa 4n nhan dan
cap cao tai Thanh pho H6 Chi Minh.

- Dgi dign Vién kiém sit nhén dén cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Pham Ba Duy - Kiém sat vién.

Trong cac ngay 24 thang 5 va 30 thang 5 ndm 2024, tai tru s& Toa an nhan
dan cap cao tai Thanh ph6 H6 Chi Minh xét xtr phuc thdm vu an dan sy thy ly s6
96/2023/TLPT-KDTM ngay 14 théng 12 nam 2023 vé “Tranh chap giita cdc
thanh vién cua cong ty lién quan den hoat dong gop von”.

Do Ban an kinh doanh thuong mai so tham sé 02/2023/KDTM-ST ngay 27
thang 9 nam 2023 ctia Toa an nhan dan tinh Binh Thuén bi khang cao;

Theo Quyét dinh dua vu an ra xét xir phtic tham sé 1380/2024/QD-PT ngay
02 thang 5 nam 2024, giira cac duong su:

- Nguyén don: Ong Ngo6 Dirc Th, sinh ndm 1975; Dia chi: D2-16 Khu Pho
B, phuong Phu Th, thanh pho Phan Th, tinh Binh Thuan (c6 mat).

Nguoi dai dién theo iy quyen cua 6ng Th: Ba Pham Thi Qué Tr, sinh nam
1995; bia chi: Tang 3, so 237 Khanh H, Phuong H, Quan T, thanh pho Ho Chi
Minh (co6 mat).

Nguoi bao vé quyén va loi ich hop phadp cua nguyén don: Luat su Bui Thi
Thu H va luat su Kiég Aph V, cung thude Céng ty Luét, TNHH KAV Lawyers,
Doan luat su thanh pho HO6 Chi Minh. Dia chi: Tang 3, s6 237 Khanh H, Phuong
H, Quan T, thanh pho HO Chi Minh (c6 mat khi xét xtr, vang mat khi tuyén an).

- Bi don co yéu cau phan to:
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~ 1lBa Nguyén Thi Hépg V, sinh ndm 1972; Bia chi: 27 L& Thanh T, phuong
Bén Ng, Quan N, Thanh pho H6 Chi Minh; Dia chi lién hé: s6 28 duong s6 T khu
do6 thi Him L, phuong Tan H, quan S, Thanh phd H6 Chi Minh (vang mat).

2. Ong Truong Cao M, sinh nim 1975; Dia chi: 28/2 dudng Nguyén Vin
M, phuong V6 Thi S, Quan T, Thanh pho H6 Chi Minh (vang mat).

Nguoi dai dién theo 1y quyén cua 6ng M, ba V: Ong Luong Khai A, sinh
nam 1975; Dia chi: S6 326/10 duong s6 T, phuong M, quan GO V, thanh pho HO
Chi Minh (c6 mat).

- Nguoi co quyén loi, nghia vu lién quan:

1. Cong ty Co phan Thuong Mai - Xay Dung C Binh Thuén. Nguoi dai
dién theo phap luat: Ong Ngo6 Ptc Th, chic vu: Gidm doc (cd mat).

Dia chi tru sé: D2-16 Khu Phd B Phan Th, phuong Phi Th, thanh phb Phan
Th, tinh Binh Thuan.

2. Phong bang ky kinh doanh - So Ké hoach va Pau tu tinh Binh Thuan
(c6 don xin vang mat).

3. Ong Nguyén Van H, sinh nim 1962; Dia chi: s6 28 duong sO T khu do
thi Him L, phuong Tan H, quan S, thanh pho HO Chi Minh (vang mat).

~ Nguoidai dién theo uy quyén: Ong Luong Khai A, sinh nam 1975; Dia chi:
S0 326/10 duong so T, phuong M, quan GO V, thanh pho H6 Chi Minh (cO mat).

4. Ba Nguyén Hong Mai T, sinh nam 1968; Dia chi: s6 225/1 Nguyén Pinh
C, Phuong N, Quan T, thanh pho H6 Chi Minh (vang mat).

Nguoi khdng cdao: Bi don 1a ba Nguyén Thi H611~g V va Ong Truong Cao
M; nguo1 ¢6 quyén lgi, nghia vu lién quan 1a 6ng Nguyén Van H.

NOI DUNG VU AN:

* Theo don khdi kién, Ban ty khai va qud trinh tham gia té tung, nguyén
don Ngoé Dire Th trinh bay:

Cong ty c¢6 phan C Binh Thuén c6 tién than 1a Cong ty TNHH Thuong mai
— Xay dung C Binh Thuan, ding ky lan dau ngay 02/6/2008. Ba Nguyén Thi Hong
V (vo éng Nguyén Van H) va Ong Truong Cao M 1a thanh vién ctia Cong ty C
Binh Thuan theo Giéy ching nhan dang ky doanh nghiép dang ky thay d6i lan thi
6 ngay 25/5/2020. Vén diéu 1¢ clia cong ty tai thoi diém nay 1a 98.000.000.000
dong Sau khi mua lai Cong ty C, trén co s¢ moi quan hé quen biét than thiét tir
nhiéu nam, vo chong ong Nguyen Vin H va ba Nguyén Thi Hong V dd moi ong
tham gia gop von va dé xuat chuyen d6i loai hinh Cong ty C tir Cong ty trach
nhiém htru han thanh Cong ty c6 phan dé ghi nhan ong 1a c6 déng sang lap cla
Cong ty ¢6 phan C, ddng thoi dé 6ng lam Giam ddc — Ngudi dai dién theo phap
luat ctia Cong ty. Sau khi chuyén doi loai hinh doanh nghiép, Cong ty C s& bao
gém 03 cb dong sang 1ap 1a ba V, dng M va dng (6ng H khong dung tén trén hd
so thanh 1ap cong ty ma giao hét cho ba V dai dién). Pong thoi s& ting von diéu
1é Cong ty tir 98.000.000.000 dong 1én 147.000.000.000 dong. Trong do, sd cd
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phéan dng s6 hitu s& chiem 30% von diéu 1¢ Cong ty, twong duong 44.100.000.000
dong; ba V so hiru so ¢ phan tuong duong 60% von diéu 1¢ (88.200.000.000
dong); ong M sé hitu s0 co phan tuong duong 10% von diéu 1€ (14.700.000.000
dong).

Do tin tudéng vo chong ong H, ba V nén ong dé hop tac, dau tu, gbp Von
vao Coéng ty C Binh Thuan. Ong di thanh toan tién gdp von bang tién mat vai sb
tién 33,2 ty ddng vao tai khoan c nhan ciia 6ng H trong khoang thoi gian tir nim
2020 dén nam 2021 va gop vbn bang quyén sir dung dat theo hop ddng gop vén
bang quyen s dung dat dugc Van phong cong ching Nguyen Van Quy cong
chtng s6 0838, quyén sd 03/2022/TP/CC-SCC/HPGD ngay 11/3/2022.

Do 6ng da thanh toan tién gép von nén ngay 27/09/2021, Hoi dong thanh
vién Cong ty TNHH C gom ba V va éng M d tién hanh hop va ban hanh Quyét
dinh vé viéc thay ddi tru s& chinh, tang von diéu 16 tir 98 ty déng 1én 147 ty déng;
Danh sach c6 dong sang lap ciia Cong ty co phan C gom: ba V: ¢6 dong sé hitu
882.000 ¢ phan phd thong, chiém 60% vbn diéu 18 cong ty; Ong Ngo6 buc Th:
o dong so hitu 441.000 co phan phd thong, chiém 30% von diéu 1¢ cong ty; Ong
Truong Cao M: ¢ dong so hitu 147.000 c6 phan pho thong, chiém 10% von diéu
I¢ cong ty; chuyen d6i loai hinh Cong ty tir Cong ty trach nhiém hiru han thanh
Cong ty co phan theo Gidy chimg nhan ding ky doanh nghi¢p dang ky thay do6i
lan thir 8 ngay 30/09/2021. Sau d6, cong ty tiép tuc ting von diéu 1& tir 147 ty
d6ng 1én 450 ty dong theo Gidy chting nhan dang ky doanh nghiép dang ky thay
d6i 1an 9 ngay 12/10/2021 va ting 1én 800 ty dong theo Gidy chting nhan dang ky
doanh nghiép dang ky thay d6i 1an 10 ngay 03/11/2021.

Ngay 28/3/2023, Cong ty C ndp ho so ding ky thay d6i nguoi dai dién theo
phap luat tai Phong Dang ky kinh doanh - S& K& hoach va Dau tu tinh Binh Thuén,
trong ho so dinh kém c6 Bién ban hop sé 03/BBH-BPHDCD va Quyét dinh sb
03/Qb-PHDCPD cung ngay 13/3/2023 ctia Pai hoi dong cb dong vé viée thay doi
nguoi dai dién theo phap luat va dia chi tru sé chinh cua Cong ty co phﬁn Thuong
Mai - Xay Dyng C Binh Thuén. Tuy nhién, trinh ti, thu tuc t6 chitc cudc hop Dai
hoi dong c6 dong néu trén vi pham nghiém trong quy dinh tai Piéu 1& Cong ty va
Luat Doanh nghiép nam 2020. Cu thé:

Thong bao moi hop khong hop 18, khong ding quy dinh tai khoan 1 Piéu
143 Luat Doanh nghiép ndm 2020; khong gui chuong trinh hop, cac tai liéu st
dung trong cudc hop va du thao nghi quyét ddi voi tung vén dé trong chuong trinh
hop; phiéu biéu quyet theo quy dinh tai khoan 3 Piéu 120 Luat Doanh nghiép nim
2020 va khoan 3 Piéu 31 Diéu 1¢ Cong ty.

Thé thirc tién hanh hop va biéu quyét tai cudoc hop Pai hoi déng ¢ dong
Cong ty khong ding quy dinh tai Diéu 146 Luat Doanh nghiép nim 2020 va Diéu
34 Piéu 1& Cong ty.

Cudc hop DPai hoi déng ) dong xac dinh khong ding tu cach cd dong, ty
1& s& hitu c6 phan cua cd dong, cu thé: Ong 1a c6 dong sé hitu 2.400.000 cd phan,
tuong dwong va chiém ty 1é 30% von diéu 1é cia Cong ty C nhung Bién ban cudc
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hop lai ghi nhén 6ng khong c6 96 phép, khong cho ong thuc hién quyén cia co
dong, khong ghi nhan y kién, bi€u quyét cua ong.

Ngay 31/3/2023, 6ng dd c6 Pon dé nghi ngin chin ding ky thay d6i noi
dung dang ky doanh nghiép giri Phong Ping ky kinh doanh - S& Ké hoach va Pau
tu tinh Binh Thuan. Phong Pang ky kinh doanh ciing 2 mo1 cdc bén lam viéc vao
ngay 14/4/2023, dai dién Phong Dang ky kinh doanh "d& nghi ndi bo Cong ty C
hop va thng nhit viéc gop von ctia cac cd dong. Truong hop cac bén khong théng
nhat duoc thi khoi kién ra Toa an giai quyét tranh chap. Cin cir Quyét dinh cta
Toa an ¢o6 hi¢u luc phap luat, Phong bang ky kinh doanh s& xem x¢ét giai quyét ho
so cho doanh nghiep . Sau d6, ong co lién hé voi ba V va 6ng M dé ban bac
théng nhét vé viéc gdp von cua cac ¢ dong va viée thay d6i ngudi dai dién theo
phap luat, dia chi tru s& chinh cua Céng ty Co Tra Co Binh Thuan. Tuy nhién, ba
V va 6ng M khong hop tac. Viéc ba V va dng M ndp ho so dang ky thay doi noi
dung dang ky doanh nghiép ddi vdi Cong ty co phan Thuong Mai - Xay Dung Co
Tra Co Binh Thuan la vi pham nghi€m trong Ludt Doanh nghiép nam 2020 va
Piéu 1é Cong ty. Do d6, dé bao vé quyén va loi ich hop phap ciia minh, ong khai
kién yéu cau Toa an:

- Huy Bién ban hop Pai hoi dong c6 dong sé6 03/BBH-DPHDCD va Quyét
dinh s6 03/QD-DHDCPD cung ngay 13/03/2023 vé viéc thay doi nguoi dai dién
theo phap luat, dia chi tru so chinh cia Cong ty ¢ phan Thuong Mai - Xay Dyung
C Binh Thuén.

- X4c dinh phan vén gop ciia 6ng chiém ty 18 30% voén diéu 18 cua Cong ty
C va 1a nguoi dai dién theo phap luat ctia cong ty theo ndi dung Gidy chimg nhan
dang ky doanh nghiép dang ky thay dbi lan thr 11 ngay 25/4/2022 do Phong Ping
ky kinh doanh - S& Ké hoach va Pau tu tinh Binh Thuén cap.

* Bi don ¢é yéu cau phan té gom ba Nguyén Thi Hong V, Ong Truong Cao
M va nguoi dai dién theo uy quyén cia ba'V, ong M trinh bay:

Ong Ngo6 buc Th khong gop vbn nén khong co tu cach c6 dong trong cong
ty C theo diém a khoan 3 Bic¢u 113 Luat Doanh nghi¢p ndm 2020.

Can ctr bdo c4o tai chinh nam 2021, 2022 do chinh Giam ddc Ngo Puc Th
ky xac thyuc (giri kém bién ban ban giao Giam ddc cong ty cho Chu tich HPQT
ngay 13.03.2023). Noi bo Cong ty C da to chirc Pai hoi cd dong bat thuong va
xac dinh cac c6 dong khong gop thém vén, von chu s¢ hitu van gilt nguyén khi
chua tang von 98.000.000.000 déng. Pai hoi d3 nhét tri cao, xac dinh ong Ngo
Puc Th khong con 1a cd dong cua Cong ty va Cong ty C Binh Thuén chi con hai
thanh vién gdm: ba Nguyén Thi Hong V; gop 88.200.000.000 dong chiém ty 1¢:
90% von diéu 18 va Ong Truong Cao M g6p 9.800.000.000 dong chiém ty 16: 10%
von diéu 1¢.

Ong Ngo Puc Th cung cap cho toa an cac Gidy xac nhan viée gbp von cla
co dong 1a do ong Ngo Puc Th tu 1ap ra, ghi khong viéc gop von. Theo bao co
tai chinh nam 2021, 2022 do 6ng Th cung cap, di chimg minh von cha sé hitu van
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gitr nguyén la 98.000.000.000 dong, nhu vay ong Th khong goép von (khong
dong).

Hop ddng gop von bang gia tri quyén str dung dt cua ong Ngo buc Th Ky
ngay 11/3/2022, khong c6 gia tri chimg minh Ong Th gop von, vi: Tai cac bién
ban hop Dai hoi ¢6 dong (03 bién ban), cac co dong déu cam két gop von bing
tién dong Viét Nam, khong gop bang gia tri quyén st dung dat. Ngay 27/9/2021,
6ng Ngo Bic Th cam két gop von lan dau nhung khong nop. tién; dén tan ngay
11/3/2022 6ng Th m¢i ky hop ddng gop von bang gia tri quyén sur dung dat. Tai
thoi diém ngay 07/6/2023, Gidy chimg nhin quyén sir dung dat van dung tén vo
— chong ong Ngb Ptic Th, khong dung tén Cong ty C. Gidy xac nhan gop von do
ong Th tu xac nhan cho minh dé ndp tién mat la 240.000.000.000 dong (hai tram
bén muoi ty dong). Nay 6ng Th lai ty cung cap Hop ddng gop von bang quyén sir
dung dat la mau thuan ba V va 6ng M khong biét va chua bao gio’ dong y viéc
g6p von bang quyén st dung dat ndy. Viéc 1am cta 6ng Th 13 gian ddi, gia tao, vi
pham phap luit.

Ong Ngé Ptic Th khong con la giam dbc, nguoi dai dién phap luat cua Cong
ty C, bdi vi: Can ctr diém i Diéu 4 va khoan 1 Diéu 49 Diéu 18 Cong ty. Giam dbe
l1a do Ho1 dong quan tri bau, bo nhiém; nay ba V va Ong M (co dong chiém 70%
vbn) - chiém da s6 phiéu dd mién nhiém giam déc dbi vai ong Ngb Duc Th, 6ng
Ng6 buirc Th ciing da ky bién ban ban giao giam dbc ngay 13/03/2023. Ba V va
Ong M da thong bao v€ viéc thay d6i giam déc, nguoi dai dién phap luat cho S&
Ké hoach va Pau tu tinh Binh Thun. Tru s& chinh cua cong ty C di thay doi
thanh: s6 14 Nguyén Hong, phuong Phii Th, TP. Phan Th, tinh Binh Thuén, khong
con dit tai nha ctia 6ng Th. Cong ty C di thong bao thay ddi tru s¢ véi So Ké
hoach va Pau tu tinh Binh Thuén.

Can ¢t Bién ban 1am viéc v4i S& Ké hoach va Pau tu tinh Binh Thuin ngay
14/4/2023, cac c6 dong Cong ty C da to chirc hop Pai hoi co dong bat thuong
ngay 07/06/2023. Do d6, ba V va 6ng M yéu cau phan t6 nhu sau: Xac dinh tu
cach co dong; trong d6: Ba Nguyén Thi Hong V s hitu 882.000 c6 phan tuong
duong 88.200.000.000 dong; Ong Truong Cao M s hiru 98.000 c6 phan tuong
duong 9.800.000.000 dong; Ong Ngo Pirc Th: so hitu 0 (khéng) c6 phan va khong
con 13 c6 dong cua Cong ty Co phan TM-XD C Binh Thuén.

* Nowoi ¢é quyén loi, nghia vu lién quan:
- Ba Nguyén Hong Mai T trinh bay:

Ba khong c6 quyen loi nghia vu gi lién quan dén vy an. Trudc day, ba co
ban bac dé nhan chuyén nhuong cb phan ctia cac ¢ dong Cong ty Co phan T™M-
XD C Binh Thuan. Tuy nhién viéc chuyén nhuong khong dugc S¢ Ké hoach va
Pau tu tinh Binh Thuén x4c nhan thay d6i ¢d déng. Sau budi lam viéc véi So Ké
hoach va Pau tu tinh Binh Thuan ngay 14/4/2023 ba da dimg giao dich chuyén
nhuong ¢ phan véi cac ¢ dong cong ty C Binh Thuan. Ngay 07/6/2023 Pai hoi
¢ déng cia Cong ty C to chirc hop va quyét dinh. Theo muc 5 Bién ban Hop Hoi
dong co dong ngay 07/06/2023, c6 ndi dung: “Pai hoi khong chap thuan hop dong
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chuyén nhuong ¢6 phan ciia cac ¢d dong tur trude dén nay. Viéc chuyén nhuong
(néu co) phai ky lai hop ddng voi ddi tac nhén chuyén nhuong theo ding quy
dinh; thu h01 va hay bo toan bd cac nghi quyét Dai hoi cd dong vé viée chuyen
nhuong cb phan”. Nhu vay, Ong Truong Cao M va ba Nguyén Thi Hong V van
1a ¢6 déng cua Cong ty C Binh Thuan.

Ba khong ¢ yéu cau gi trong vu 4n; khong tranh chip voéi ai trong vu an.
Bién ban hop Dai hoi c6 dong bat thudng va Nghi quyét ngay 13/3/2023 cuia Cong
ty C duong nhién da hét hiéu luc vi ngay 7/6/2023, Pai hoi c6 déng Cong ty C
Binh Thuén di t6 chuc hop lai.

- Ong Nguyén Vin H trinh bay:

Ong khong phai co dong cua Cong ty C6 phan TM - XD C Binh Thuén, ba
Nguyén Thi Hoéng V (vo 6ng H) 1a ¢ dong trong Cong ty nay, cd phan cua ba Vv
thudc quyén s hiru riéng ctia ba V, 6ng khong coy kién khac. Vé sd tién 33,2 ty
dong 6ng Ngo Puc Th khai chuyén cho 6ng 1a tién gop voén vao Cong ty C Binh
Thuan la khong ding. Cong ty C Binh Thuan la phap nhén c6 tai khoan riéng, nén
6ng Th mudn chuyén tién gop von thi phai chuyén vao tai khoan ciia Cong ty C
Binh Thuan.

Giita ong va 6ng Th c6 chuyén tién qua ngan hang cho nhau nhiéu lan nhu
sau: Uy nhiém chi ngay 20/12/2018 chuyen 20.000.000.000 dong; Uy nhiém chi
ngay 01/11/2017 chuyen 4.000.000.000 dong; Uy nhiém chi ngay 21/09/2017
chuyen 1.500.000.000 dong; Uy nhiém chi ngay 07/04/2016 chuyen 500.000.000
d6ng; Uy nhiém chi ngay 05/02/2016 chuyen 1.000.000.000 dong; Uy nhiém chi
ngay 20/8/2015 chuyén 2.000.000.000 dong; Uy nhiém chi ngay 27/01/2021
chuyén 5.000.000.000 dong; Uy nhiém chi ngay 29/03/2021 chuyén
10.500.000.000 dong; Uy nhiém chi ngay 23/9/2022 chuyén 10.000.000.000
ddng; Giay nhan tién 1.500.000.000 dong.

Cac chimg tir néu trén da chimg minh cong viéc kinh doanh chung gitra ca
nhan ong vo1 ong Th khong phai tién 6ng Th chuyén tién gop von vao Cong ty C
Binh Thuan. Tong sd tién ong chuyen cho 6ng Th trén 100 ty dong, 6ng Th mai
chuyen tra cho 6ng 33,2 ty dong. Ong Th con no 6ng udce tinh ca traim ty. dong.
Ong Th truc tiép chuyen tién va nho ong Trung, 6ng M, Ong TZChuyen tién cho
ong va 6ng chuyén tién cho 6ng Th khong lién quan gi dén tién 6ng Th goép von
vao Congty C Binh Thuén. Cac khoan tién chuyén qua lai giita ong va Ong Thla
quan hé ca nhan, néu c6 tranh chip cong no gitta doi bén, s& dugc giai quyét bang
vu kién khac. Mit khac, theo Ban tu khai ctia 6ng Th dé ngay 24/7/2023 phan anh
thoi diém 6ng Th chuyen cho ong nam 2020, trudce thoi diém ong Th duogc Cong
ty C Binh Thuén hop két nap c6 d6ng M ddi véi 6ng Th (Bién ban hop hoi dong
thanh vién ngay 27/9/2021). Vé viéc 6ng Th khai giao cho ong Gidy chimg nhan
quyén sir dung dat gop von vao Coéng ty C dé di diang bo 1a khong dang. Ong
khong phai ¢6 dong va ciing khong c6 chirc vu gi trong Cong ty C Binh Thuén.
Ong cling khong c6 tham quyén quyét dinh cho 6ng Th gép von vao Cong ty C.
Ong Th 14 Giam ddc, nguoi dai dién phap luat ciia Cong ty C phai c6 trach nhiém
dang bo dat gop von vao Cong ty C Binh Thuan, néu khong dang bo duong nhién
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ong Th khong dugc «cong nhan viée gop vbn bang quyén sir dung dat (theo khoan
3 Piéu 188 Luat Dat dai nam 2013). Ong khong lién quan gi dén viée gop von
bang quyén sir dung dat ciia 6ng Th vao Céng ty C Binh Thuén. Nhu vay, khoan
tién 33,2 ty dong 6ng Th chuyen cho 6ng 1a tién 6ng Th chuyén tra ng 6ng
(33,2/100 ty), khong phai tién gop von vao Cong ty C Binh Thuan.

- Phong déing ky kinh doanh ving mdt va khéng cé y kién trong vu dn.

Tai Bin dn kinh doanh thirong mai so'thim s6 02/2023/KDTM-ST ngay
271912023 ciia Toa dn nhin din tinh Binh Thudn, quyét dinh:

Ap dung khoén 4 Diéu 30, diém a khoan 1 Biéu 37, Diéu 40, 147, 217, 273
B luat t6 tung dan sy; Diéu 52, Piéu 111, 112, khoan 5 Piéu 113 Luat doanh
nghiép; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hai.

Tuyén xu:

L Chép nhén yéu cau khoi kién cta ong Ngo Duc Th, chap nhan mot phan
yéu cau phan t6 cia ba Nguyeén Thi Hong V, Ong Truong Cao M.

Xac dinh von diéu 1é ciia Cong ty co phan Thuong mai — Xay dung C Binh
Thuan 14 98.000.000.000 dong. Ty 18 von gop cla cac co dong 1a: Ba Nguyén Thi
Hong V 60%, 6ng Ngo Puc Th 30%, Ong Truong Cao M 10% vén diéu 1é cua
cong ty (98.000.000.000 dong).

2. Khong chép nhan yéu cau phan t6 ciia ba Nguyén Thi Hong V, Ong
Truong Cao M vé vi€e xac dinh ba Nguyen Thi Hong V gop. v6n 90%, ong Ngd
Ptc Th 0% vén gop va khong phai 1a c6 dong cua cong ty cd phan Thuong mai
— Xay dyng C Binh Thuan.

3. Pinh chi giai quyét yéu cau ciia nguyén don 6ng Ngo Puc Th vé viéc
hay Bién ban hop Pai hoi dong c6 dong s6 03/BBH-DPHDPCP va Quyét dinh s6
03/QD-DHDCD cung ngay 13/03/2023 vé viéc thay doi ngudi dai dién theo phap
luat, dia chi tru s& chinh ctia Cong ty c6 phan Thuong Mai - Xay Dyung C Binh
Thuan.

Ngoai ra, ban an so tham con quyét dinh vé an phi va quyén khang cao theo
quy dinh cua phép luét.

Ngay 02 thang 10 nam 2023, bi don la ba Nguyén Thi Hong V khang céo
mot phan ban an so tham. Dé nghi Toa an cap phuc thim stra ban an so tham theo
hudng bac toan bg yéu cau khoi kién cta nguyén don. Chap nhén toan bd yéu cau
phan té ctia bi don, cong nhan: Vén chii s0 hiru cua Cong ty C la 98 ty dong trong
d6 ba Nguyén Thi Hong V 50 hitu 90% c¢b phan tuong duong 88,2 ty ddng. Ong
Truong Cao M s¢ hiru 10% cd phan tuong duong 9,8 ty ddng. Ong Ng6 buc Th
khong gop von nén khong sé hitu cd phan nao va khong con 1a ¢6 dong trong
Cong ty C Binh Thuan.

‘Ngay 04 thang 10 nam 2023, nguoi o quyéq lot, nghia vy lién quan 1a 6ng
Nguyén Van H khang cdo mot phan ban &4n so tham. D€ nghi Toa an cap phuc
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tham stra ban an so tham theo hudng bac toan bd yéu cau khoi kién ctia nguyén
don. Chép nhan toan bo yéu cau phan t6 cua bi don, cong nhan: Vén cht s hitu
cua Cong ty C1a 98 ty déng trong do ba Nguyén Thi Hong V s0 hitu 90% cb phan
tuong duong 88,2 ty dong. Ong Truong Cao M s6 hiru 10% cd phan trong duong
9,8 ty dong. Ong Ngb Buc Th khong gop von nén khong sd hiru ¢b phan nao va
khong con 1a ¢6 dong trong Cong ty C Binh Thuan.

Ngay 06 thang 10 nam 2023, bi don 1a Ong Truong Cao M khang cio mot
phan ban an so tham. P& nghi Toa 4n cip phuc thim sira ban an so tham theo
hudng bac toan bg yéu cau khoi kién cta nguyén don. Chap nhén toan bo yéu cau
phan t6 caa bi don, cong nhan: Vén chu 80 hiru cua Cong ty C la 98 ty dong trong
d6 ba Nguyén Thi Hong V 8O hitu 90% c¢o phan tuong duong 88,2 ty dong. Ong
Truong Cao M s¢ hiru 10% cd phan tuong duong 9,8 ty dong. Ong Ng6 buc Th
khong gép vén nén khong so hiru cd phan nao va khong con 1a c6 dong trong
Cong ty C Binh Thuan.

Tai phién toa phiic tham:

Nguwoi dai dién theo 1ty quyén ciia nguyén don va nguoi bdo vé quyén va loi
ich hop phdp ciia nguyén don trinh bay: Dé nghi Hoi dong xét xtr khong chap
nhan khang céo ciia ctia bi don 1a ba Nguyén Thi Hong V va Ong Truong Cao M,
khong chap nhan khang céo ciia ngudi co quyén loi, nghia vu lién quan 1a 6ng
Nguyén Van H, giir nguyén ban 4n so tham.

Ngueoi dai dién theo 1y quyén ciia bi don va nguoi co quyén loi, nghia vu
lien quan trinh bay: Khang cao mét phan ban an so tham, de nghi Toa an cap phuc
tham sira ban 4n so thim theo huodng bac toan bo yéu cau khoi kién cua nguyén
don; Chap nhan toan bd yéu cau phan té cua bi don, cong nhan: Vén chu s0 hitu
cua Cong ty C1a 98 ty dong trong do ba Nguyén Thi Hong V s0 hiru 90% co phan
tuong duong 88,2 ty ddng. Ong Truong Cao M s6 hiru 10% co phan tuong duong
9,8 ty dong. Ong Ngo Puc Th khong gbp von nén khong s¢ hitu ¢6 phan nao va
khong con 1a ¢6 dong trong Cong ty C Binh Thuéan.

Quan diém cia Pai dién Vién kiém sdt nhéan dan cdp cao tai Thanh phé Ho
Chi Minh tham gia phién toa:

Vé hinh thirc va ndi dung khang co di tuan thi diing quy dinh cta Bo luat
Té tung dén sy.

Vé ndi dung: Can ctr vao Bé4o cédo tai chinh nam 2022, 161 khai ctia cac
duong su trong hd so vu 4n va phan trinh bay tai phién toa ¢6 cin ct xac dinh von
diéu 1é cua Cong ty C 1a 98.000.000.000 dong. Ong Th xac nhan sau khi nhan
chuyén nhuong phan vén gop ciia Cong ty, dng H, ba V dé nghi 6ng Th tham gia
g6p von voi ty 18 30%. Tir nim 2020 dén nam 2022, cong ty chua c6 tai khoan
nén ong Th da chuyen cho 6ng H s6 tién 33.200.000.000 ty ddng twong duong
vt 30% ty 1€ gop von. Qua trinh giai quyet VU an ong H xac nhan tir nam 2020
dén nam 2022 éng Th ¢6 chuyen cho 6ng sd tién 33.200.000.000 ty dong, mic du
ba V dimg tén thanh vién gbp von nhung thuc té Ong H moi 1 nguoi diéu hanh
cong ty. Mic du 6ng M 1a nguoi ky chuyén nhuwong c¢6 phan cho ba Nguyén Hong
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Mai T tri gia 83.000.000.000 dong nhung nguoi thy huong 1a dng H, khoan tién
dong thué thu nhap giri vao tai khoan cta cong ty. Trong qua trinh chuyén doi, tai
Gidy chimg nhan ding ky kinh doanh thay doi 1an tht 8 c¢6 ghi nhan 6ng Th 13 ¢6
dong sang lap chlém ty 1€ 30% cé phan, ba V giam tir 90% Xuéng con 60% cd
phan. Ong Th cho rang ong la co dong sang lap huong 30% co phan nén méi c6
viéc mua ban, chuyén nhugng cd phan voi ba Thay va duge ba V chia loi nhuan
tir viéc mua ban, chuyén nhuong trén. Ba V khong dong ¥ véi quan diém nay cua
ong Th vé viéc chuyén nhuong cd phan cho ba Thiy, ba khong nhan dugc sd tién
50.000.000.000 dong vao tai khoan tir ba Thity. Tuy nhién ba V khong giai thich
dugc cac chimg cr ma Toa an di thu thap va do duong sy cung cip do d6 khong
c¢6 co so chdp nhan quan diém cta ba V. Tir nhimg phan tich trén, c6 d can cir
xéac dinh 6ng Th di chuyén nhuong 33.200.000.000 dong vao tai khoan ctia 6ng
H chdng ba V chiém 30% cb phan ctia cong ty. Pé nghi Hoi dong xét xir ap dung
khoan 1 Diéu 308 ctia Bo luat T6 tung dan sy nam 2015, khong chap nhan khang
cdo cta bi don 1a ba Nguyén Thi Hong V va Ong Truong Cao M, khong chap
nhan khang c4o clia ngudi c¢6 quyén loi, nghia vu lién quan 13 6ng Nguyén Vin
H, giir nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:
Can cir vao cdc tai liéu chung cw co tai hé so vu an, 107 trinh bay cua cac
dwong sw va két qua tranh tung tai phién toa, trén co so xem xét khach quan, toan
dién va day du chung cu Hoi dong xét xur phuc tham nhdn dinh nhu sau:

Vé t6 tung:

+ Pon khang cdo cia ba Nguyén Thi Hong V, Ong Truong Cao M va dng
Nguyén Vian H lam trong han luat dinh va hop 1€ duoc xem x¢t tai cap phuc tham
theo quy dinh tai Piéu 273, 280 Bo luat T6 tung dan sy nam 2015.

+ Nguoi co quyén loi, nghia vu lién quan khong c6 khang cao da dugc triéu
tap hop 18 lan hai nhung vang mat nén can cur Diéu 296 Bo luat TH tung dan sy
Hoi dong xét xr tién hanh xét xir vang mit.

+ Toa aq cap so tham xac dinh quan hé tranh chép, thoi ’hiéu khot kién va
thu 1y giai quyét 1a dung theo quy dinh tai 30, 37, 40 BS luat To tung dan su.

Vé noi dung:
[1] Vé von diéu 18 cua Cong ty C Binh Thuan:

Theo gidy chimg nhan ding ky doanh nghiép thay doi lan thir 6 ngay
25/5/2020; Cong ty TNHH C Binh Thuan c6 vén diéu 18 1a 98.000.000.000 dong.
Sau khi chuyén dél tur loai hinh Cong ty trach nhiém hiru han sang loai hinh Cong
ty co phan tai gidy ching nhén dang doanh nghiép cong ty co phan thay d6i 1an
thir 8 ngay 30/9/2021, vén diéu 1¢ ciia Cong ty 0 phan thuong mai xay dung C
Binh Thuén 1a 147.000.000.000 dong; Theo gidy chimg nhan ding ky thay doi 1an
thir 9 ngay 12/10/2021, von diéu 18 ctia Cong ty 1 450.000.000.000 ty ddng; Theo
gidy chimg nhan dang ky thay d6i 1an thir 10 ngay 03/11/2021, vén diéu 1¢ cia
Cong ty 1a 800.000.000.000 dong.
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Qua trinh giai quyét vu an, cac duong sy thira nhén s6 von diéu 18 thuc té
ctia Cong ty C Binh Thuan 1a 98.000.000.000 dong do cac thanh vién Cong ty déu
khéng gbép du sb von theo cam két. Do d6, theo quy dinh ctia Luat Doanh nghiép,
do c4c thanh vién khéng gop du vén nhu cam két nén xac dinh s von diéu 1¢ cua
Cong ty C 14 98.000.000.000 ddng.

[2] Vé s6 von gbp clia ong Ngo Puc Th:

Ong Ngb Buc Th cho rang sau khi ba Nguyén Thi Hong V nhan chuyén
nhuong Céng ty C thi v chong ba V, 6ng H dé nghi 6ng Th tham gia la thanh
vién Cong ty véi ty 1€ vén gop 1a 30%; Theo do, trong cac nam 2020, 2021, 2022
ong Th da chuyen cho 6ng Nguyén Vin H 33.200. 000.000 ddng, tuong du’orng
30% vébn diéu Ié cua 98.000.000.000 ddng dé gop vén vao Cong ty C va y&u cau
xac dinh ty 1¢ gop vén cua 6ng Th 1a 30%. Con phia vo chong ba V, éng H cho
rang sb tién éng Th chuyen |4 tién 1am 4n c4 nhan gitra dng H vei ong Th, khong
lién quan dén viéc gop von hay chuyén nhuong von gop trong Cong ty C, s tién
nay khong hach toan vao tai san cua cong ty, khdng c6 hop dong chuyén nhuong
vén gop va 6ng H ciing khong phai la thanh vién cong ty, ca nhan 6ng H con co
nhleu lan chuyén tién cho dng Th ké ca trudc va sau khi 6ng Th chuyén cho 6ng
H s6 tién néu trén; Xét:

[2.1] Tai Gidy xac nhan chuyén tién cho 6ng Th gop von vao Cong ty C caa
6ng Ngb Thé Tric ngay 17/7/2023, c6 noi dung: Ngay 23/9/2020, 6ng Th nho
6ng T2chuyén vao tai khoan cua 6ng H sb tién 1.500.000.000 ddng; ngay
15/10/2020, 6ng Th nho 6ng T2chuyén vao tai khoan cia 6ng H 2.000.0000.000
d6ng; tong cong 6ng Th nho chuyén cho dng H 1a 3.500.000.000 ddng.

Tai Gidy xac nhan chuyén tién cho 6ng Th gop vbn vao Cong ty C cua ong
Pham Van Trung ngay 17/7/2023 ¢6 noi dung Ong Th nho 6ng Trung chuyén
vao tai khoan cua dng H ngay 04/9/2020, sé tién 1.500.000.000 dong; ngay
27/11/2020, s6 tién 6.000.000.000 dong; ngay 27/10/2021, sé tién 2.000.000.000
dong; ngay 13/5/2022, s6 tién 3.700.000.000 dong; tong cong la 13.200.000.000
dong.

Tai Giay xac nhan chuyén tién cho 6ng Th gop vén vao Cong ty C caa ong
Ngd Xuan Méi, c6 noi dung: Ong Th nho 6ng M chuyén vao tai khoan cia 6ng H
ngady 01/10/2020, s6 tién 1.500.000.000 dong; ngay 07/10/2020, sb tién
2.800.000.000 dong; ngay 15/10/2020, sb tién 900.000.000 dong; tong cong 1a
5.200.000.000 ddng.

Ngoai ra, 6ng Th truc tiép chuyén vao tai khoan caa 6ng H dé gop vén vao
Cong ty C vao céc ngay 10/6/2020, s tién 900.000.000 ddng; ngay 05/8/2020,
s6 tién 1.000.000.000 ddng; ngay 11/8/2020, sé tién 2.000.000.000 dong, ngay
04/9/2020, sé tién 2.800.000.000 dong, ngay 18/9/2020, sé tién 1.600.000.000
ddng; ngay 12/10/2020, sé tién 1.000.000.000 dong; ngay 14/10/2020, sb tién
1.000.000.000 dong; ngay 13/5/2022, sé tién 1.000.000.000 dong; tong cong la
11.300.000.000 dong.

Tong s6 tién 6ng Th chuyén cho 6ng Nguyén Vian H 1a 33.200.000.000
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déng.

, Qng Nguyén Vin H ciing thira nhan 6ng Ngo6 buc Th da chuyén cho 6ng
H so tién 33.200.090.000 dong vao céc\ nam 2020, 2021, 2022. Nén cd c¢an cir Xac
dinh 6ng Th chuyén 33.200.000.000 dong cho 6ng H la c6 that.

[2.2] Qué trinh giai quyét vu &n dng H cho rang sb tién 33.200.000.000
déng ma 6ng Th chuyén cho 6ng H khong phai la tién chuyén nhuong ¢ phan
ctia Cong ty C ma I tién dng Th tra no cho éng H trong viéc lam an kinh doanh;
cu thé 1a nam 2015, 2016, 2017 6ng H chuyén cho 6ng Th 9.000.000.000 d4ng;
Ngay 20/12/2018, éng H chuyén cho 6ng Th 20.000.000.000 dbng; Ngay
27/01/2021, 6ng H chuyén cho dng Th 5.000.000.000 dong, ngay 29/3/2021 dng
H chuyén cho 6 0ng Th 10.500.000.000 d6ng dé mua chung 02 thira dat vai 6ng Th.
Tuy nhién, ddi véi séi tién 9.000. 000.000 dong ong H chuyén cho 6ng Th vao
nim 2015, 2016, 2017 1a tién quyét toan dat mua cho NoValand nim 2017; Déi
V6i 56 tién 20.000.000.000 do6ng 6ng H chuyén nam 2018 thi day 1a tién gop mua
chung dat & Du an Tai Thuan nén ngay 01/3/2019 va 09/5/2019 éng Th chuyén
cho 6ng H tong cong 26.000.000.000 dong dé tra tien von va tién 1oi caa du &n
nay khdng nam trong sé tién 33.200.000.000.000 dong (tién gop von) va sau thoi
diém nay thi 6ng Th va 6ng H khdng 1am chung dy an khac ngoai du an C; Riéng
s6 tién ong H chuyén cho 6ng Th vao 27/01/2021 va 29/3/2021 thi sé tién nay
khong lién quan gi dén s6 tién 33.200.000.000 dong. Nén, viéc 6ng H trinh bay
s6 tién 33.200.000.00 dong la tién 6ng Th tra no cho 6ng H trong 1am an kinh
doanh 13 khong ¢ co sé chap nhan.

[2.3] V& s6 tién 6ng Th chuyén 33.200.000.000 dong dé gép vdn vao cong
ty nhung chuyén vao tai khoan cua 6ng Nguyén Vin H va khong hach toan vao
tai san cua Cong ty:

Xét, sau khi ba Nguy@n Thi Hong V va Ong Truong Cao M nhan chuyén
nhuong toan bo phan vén gop cua ba Hoang Thi Ly va 6ng Nguyén Vin Hoang
trong Cong ty TNHH thuong mai xay dung C Binh Thuan thi ngay 25/5/2020; ba
V va 6ng M dugc Phong dang ky kinh doanh thudc S¢ Ké hoach va Pau tu tinh
Binh Thuan cap giay chitng nhan dang ky doanh nghiép thay doi lan thi 6; trong
d6 ba V so hitu 90% vén gop tuong tmg 88.200.000.000 dong va 6ng M sé hitu
10% vén gop twong tmg 9.800.000.000 ddngg; vén diéu 1é cua Cong ty la
98.000.000.000 d6ng.

Ong Th cho rang lac dau dng H va ba V moi 6ng gop Von dé ting von diéu
1€ cua cong ty nhung sau d6 cac bén thoa thuan 6ng Th goép von vao cong ty bang
hinh thtrc nhéan chuyén nhuwong mot phan vén gop cta ba V. Va lic nay ba V dang
s& hiru 90% vén gop tuong tng 88.200.000.000 dong nhu néu trén; vg chong ba
V da thoa thuan chuyén nhuong cho 6ng Th 30% s6 von gop nam trong phan von
ba V sé hitu va dng Th da chuyén sé tién 33.200.000.000 dong vao tai khoan cia
6ng H dé nhan chuyén nhuong 30% vbn gop trong cong ty C vi 6ng H va ba V 1a
vo chong, 6ng H 1a ngudi diéu hanh hoat dong ctia Cong ty C. Lot trinh bay nay
cta 6ng Th la phu hop vai viéc khi ong M chuyén nhuong cb phan ctia 6ng M s
hitu & Cong ty C cho ba Nguyén Mai Hong Thuy thi s6 tién thanh toan ciing duoc

11

HANG LUAT LA DEFENSE
Website: Ladefense.vn | Email: Office@ladefense.vn
Tel: 024 8888 1118 | Hotline: 09111 28 999


Admin
Typewriter
HÃNG LUẬT LA DÉFENSE
Website: Ladefense.vn | Email: Office@ladefense.vn
Tel: 024 8888 1118  |  Hotline: 09111 28 999


chi dinh chuyén vao tai khoan cua dng H; cu thé:

Tai Hop d6ng chuyén nhuong vén cé phan ngay 06/4/2022; giita Ong
Truong Cao M va ba Nguyén Mai Hong Thay, thé hién: Ong Truong Cao M
chuyén toan b sb c6 phan thuoc 10% vén diéu I¢ tai Cong ty C Binh Thuéan cho
ba Nguy&n Mai Hong Thuy véi gia 83.000.000.000 dong; ba Thay dugc chi dinh
chuyén tién thanh toan vao tai khoan cua 6ng Nguyén Van H 1a 82.917.000.000
ddng, con 83.000.000 ddng tién thué chuyén vao tai khoan cua Cong ty C ma
khdng chuyén vao tai khoan cua 6ng M.

Qua d6, cho thdy mac du 6ng Nguyén Vian H khéng phai 12 thanh vién cua
Cong ty C; Tuy nhién 6ng H va ba V Ia vg chong, 6ng H da dieu hanh cac hoat
dong cua Cong ty Cvanam quyén kiém soét tai chinh caa Cong ty C nén 6ng Th
da chuyen s6 tién 33.200.000.000 dong vao tai khoan cua 6ng Nguyén Vin H dé
gop von vao Cong ty C la cé that.

Viéc, 6ng Th chuyén tién vao tai khoan caa 6ng H ma khéng chuyén vao
tai khoan cua Cong ty C khong 1am thay doi sy that vé viéc dng Th di chuyén tién
gop von vao Cong ty C; néu co hach toan vao tai san cua Cong ty thi s tién nay
van phai hach toan dé tra lai cho ba V vi 6ng Th nhan chuyén nhuong phan vén
ba V so hitu va cdt 16i s6 von diéu 1é cua Cong ty C van 1a 98.000.000.000 dong
nhu cac bén thura nhan & muc [1].

[2.4] Theo hé so vy an thé hién sau khi 6ng Th da chuyén cho ng H s6 tién
26.500.000.000 ddng dé gop vén vao Cong ty C thi cac thanh vién caa Cong ty
da théng nhat thay d6i nguoi dai dién theo phap luat caa Cong ty 1a 6ng Ngo buc
Th thay cho 6ng Nguyén Vin Hoang; Cu thé: Theo Giay chiing nhan ding ky
kinh doanh thay d6i lan tha 7 ngay 23/9/2021, ¢ ndi dung dng Ngo Buc Th giir
chtc vu giam ddc va 1a nguoi dai dién theo phap luat cua Cong ty C; theo Gidy
chting nhan ding ky kinh doanh 1an tht 8 ngay 30/9/2021, Céng ty TNHH C
chuyén doi loai hinh thanh Cong ty c6 phan va 6ng Ngo Buc Th trg thanh ¢6 dong
sang lap cua cong ty so hitu 30% co6 phan, ba V thay doi ty I& vén gop tir 90% con
60% (giam 30%), ong M gitr nguyén ty 1¢ 10%.

Ngay 27/10/2021 va 13/5/2022, 6ng Th tiép tuc chuyén cho 6ng H sb tién
6.700.000.000 ddng dé gop von, thi tai Giay chiing nhan dang ky kinh doanh thay
d6i lan thir 11, dia chi tru so chinh cua Cong ty C dugc chuyén tir x& Tién Thanh
vé dia chi D2-16 khu phd Phé Bién, phuong Pha Th, thanh phd Phan Th (la dia
chi nha cta 6ng Ngo6 buc Th).

Nén c6 cin cr xac dinh 6ng Th da gop von vao Cong ty C nén ba Nguyén
Thi Hong V va Ong Truong Cao M 14 thanh vién gop vén caa Cong ty méi dua
6ng Th thay thé 6ng Hoang lam dai dién theo phap luat cia Cong ty, xac dinh dng
Th 14 c6 dong sang 1ap s hitu 30% c6 phan, va dia chi nha dng Th trg thanh dia
chi tru s¢ cua Cong ty C.

[2.5] Ngoai ra, sau khi gop von vao Cong ty C dng Th da tham gia vao diéu
hanh hoat dong ciia Cong ty va biéu quyét nhitng van dé quan trong caa Cong ty;
cu thé tai Bién ban hop Hoi dong quan tri ngay 02/3/2022, Bién ban hop Dai hoi
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d6ng co dong ngay 03/3/2022, 6ng Th va cac co dong cua Cong ty di thong nhat
cho ba V chuyén nhuong 60%, 6ng Th chuyén nhugng 30% va 6ng M chuyén
nhuong 10% vén diéu 18 caa cong ty; theo do, tai Nghi quyét s 01/NQ-PHPCH
ngay 03/3/2022, ba V 1a Chu tich Hai ddng quan tri, thay mat Hoi dong cb dong
d3 thong qua viéc chuyén nhuong ¢ phan cua cac c6 dong trong cong ty, nhu
sau: Bong y cho ba V chuyén nhugng 4.800.000 b phan twong ttng 60% vén diéu
18, 6ng Th chuyén nhuong 2.400.000 c6 phan twong ng 30% vén diéu 1&, 6ng M
chuyén nhuong 800.000 ¢6 phan twong ung 10% von diéu & cho cac c& nhan/to
chtrc ¢6 nhu cau.

Trén co s& d6, ong Ngod Puc Th va Ong Truong Cao M da chuyén nhuong
¢ phan caa minh cho ba Nguyen Hong Mai T; viéc chuyen nhuong ¢o phan nay
duogc thé hién théng qua Hop dong chuyén nhugng o phan gitra c4 nhan Ong
Truong Cao M véi ba Nguyén Héng Mai T, Hop d6ng chuyén nhuong ¢ phan
gitra c& nhan ong Ngo6 bac Th vai ba Nguyen Hong Mai T; chang tr giao dich
chuyén tién do Ngan hang Thuong mai c6 phan Qudc té Viet Nam (VIB) trong
d6 c6 noi dung: Ngay 09/3/2022, ba Nguyén Hong Mai T da chuyén vao tai khoan
cua ba Nguyén Thi Hong V 50.000.000.000 ddng, ndi dung chuyén tién “Thanh
toan tien ddt coc hop dong nguyén tac chuyén nhwong CP sé 01.2022.HDNTCN
ngay 03.3.2022 tgi Cong ty C Binh Thugn .

Sau khi ba V nhan 50.000.000.000 déng tién coc cua hop dong chuyén
nhuong ¢6 phan tir ba Thay thi ngay 10/3/2022, ba V da chuyén cho 6ng Th
30.000.000.000 ddng dé chia tlen chuyén nhuong Cong ty cho 6ng Th. Sau do, ba
Thay va cac co dong khong tiép tuc thuc hién chuyén nhuong cb phan Cong ty C
nira nén ba V da hoan tra cho ba Thuy s tién di nhan va 6ng Th ciing da hoan tra
cho ba V 30.000.000.000d6ng da nhan.

Phia ba V cho rang sé tién ba V chuyén cho éng Th 30 ty dong la tién chi
tra hd trg cho cac ho dan 1an chiém dat du an cua cong ty C, kém theo 1oi trinh
bay Ia ban photo gidy thoa thuan hd trg nhiing ho dan c6 dat canh tac trong du an
C Binh Thuan dé ngay 24/9/2022. Tuy nhién, theo giay thoa thuan nay thi so tién
phai dén bu 1a 18.100.000.000 dong, khong phai 1 30.000.000.000 déng nén viéc
ba V cho rang s tién 30.000.000.000 ddng chuyén cho dng Th Ia tién chi tra cho
cac ho dan 1a khong co co so chap nhan. Bong thoi, diéu nay cho thay, chinh ba
V da thira nhan 6ng Th ¢6 tham gia diéu hanh hoat dong cua Cong ty, néu 6ng Th
khdng phai 1a thanh vién caa Cong ty, dng Th khdng gop von vao Cong ty thi ong
Thkhong thé nao duoc diéu hanh hoat dong cua cong ty va duoc chia tién chuyén
nhuong ¢6 phan nhu néu trén.

[2.6] Thoi diém dng Th va ba V chuyén nhuong von gop thi Cong ty C la
Cong ty Trach nhiém hitu han hai thanh vién gém ba V va 6ng M. Theo quy dinh
tai Piéu 52 Luat Doanh nghiép, thi ba V phai chao ban phan vén gép cho 6ng M
Vvé6i cuing diéu kién, néu hét thoi han chao ban ma éng M khdng mua thi ba V moi
duoc quyén chao ban cho 6ng Th. Mic du, khéng ¢ tai liéu ndo thé hién ba V c6
su chao ban phan von gop cho 6ng M nhu quy dinh trén nhung sau d6 trong tat ca
cac bién ban cua Cong ty C, 6ng M déu ky va xac dinh 6ng Th 1a thanh vién cong
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ty co ty 1& von gop 12 30%, didu d6 ching to 6ng M dong v dé ba V chuyén nhuong
vdn gop cho éng Th.

[2.7] Qua trinh glal quyét vu an ong Th khong cung céap duoc hop dong
chuyén nhuong von gop bang vin ban giira ba V va dng Th. Tuy nhién, phap luat
khéng quy dinh hinh thie cua hgp ddng chuyén nhwong vén gop trong Cong ty
TNHH phai bang vian ban, c6 cong chung chung thuc. Viée, 6ng Th va ba V ¢6
ky hay khéng ky hop dong chuyén nhwong vén gop khong lam thay ddi ban chat
su viéc 6ng Th da chuyén 33.200.000.0000d6ng dé gop vén vao Cong ty C; Sau
khi 6ng Th chuyén tién thi Cong ty C di xac dinh 6ng Th 1a thanh vién cong ty va
thay doi ty 1¢ von gop cua céc thanh vién (6ng M giir nguyén 10%, ba V tir 90%
giam 30% con 60%, ty 1¢é von gop caa ba V giam dung bang ty 1¢ éng Th gop von
la 30%), 6ng Th 1a giam dbc va 1a ngudi dai dién phap luat caa cong ty, tru so
cong ty chuyén vé dia chi la nha & caa 6ng Th; 6ng Th d tham gia diéu hanh hoat
dong cua cong ty va dugc chia tién chuyén nhuong c6 phan

Trén co co phan tich trén, Toa an cap so tham xac dinh cd su thoa thuan
chuyén nhuong von gop giira ba V va dng Th, ba V da chuyén nhuong cho dng
Th 30% trong téng von diéu Ié 1a 98.000.000.000 dong cua Coéng ty TNHH C va
chap nhan yéu cau khoi kién cua 6ng Th vé viéc xac dinh ty Ié vén gop cua dng
Th 14 30% vén diéu 1¢ (98.000.000.0000 d6ng) trong Cong ty C 1a co cin ctr, diing
quy dinh cta phap luat.

[3] Dbi véi yau cau phan té cua bi don ba Nguyén Thi Hong V va Ong
Truong Cao M:

Nhu di phan tich va nhan dinh néu trén; Vén diéu ¢ cua Cong ty C6 phan
TM-XD C duoc xac dinh 1a 98.000.000.000dong va ty 1¢é gop vén cua 6ng Th 1a
30% vén diéu 18. Do d6, viéc bi don phan t6 yéu cau xac dinh ty 1& vén gop cua
6ng Th 0%, khéng phai ¢4 déng cua cong ty, 6ng M 10%, ba V 90% Ia khéng c6
co s& chap nhan.

_ Toaan cap so tham x4c dinh s6 von diéu 1§ ciia Cong ty C 12 98.000.000.000
dong, trong do ty I¢ von gop cua cac c6 dong 1a ba V 60%, éng Th 30%, ong M
10% la phu hop véi quy dinh caa phap luat.

[4] Tai cap so tham, nguyén don rut yéu cau khai kién vé yéu cau huy Bién
ban hop Pai hoi dong cb6 dong sé6 03/BBH-DPHDPCP va Quyét dinh s6 03/QD-
DHDCD cung ngay 13/03/2023 Vé viéc thay doi nguoi dai dién theo phap luat,
dia chi tru s6 chinh cua Cong ty co phan Thuong Mai - Xay Dyng C Binh Thuan.
Nén Toda an cép so thim dinh chi giai quyét dbi v6i yéu cau nay cua nguyén don
la ding quy dinh cta phap luat.

[5] Tir nhitng phén tich va nhan dinh néu trén; Hoi dong xét xtr théng qhét
vo1 quan diém cua dai dién Vién kiém sat; khong chap nhan khang cdo cua Ong
Truong Cao M, ba Nguyén Thi Hong V, 6ng Nguyén Van H; gitt nguyén ban an
so tham.

~[6] Vé an phi kinh doanh thwong mai phuc tham: Do khang céo khong duoc
chap nhan nén ba V, 6ng M phai chiu an phi kinh doanh thuong mai theo Nghi
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quyét sb 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban Thudng vu Qudc
hoi, quy dinh v& muc thu, mi€n, giam, thu, ndp, quan ly va sir dung an phi va 1¢
phi Toa &n. Ong Nguyén Vin H 13 ngudi cao tudi nén duoc mién an phi.

[7] Céc quyét dinh khac cua an so tham khong c6 khang co, khang nghi
c6 hi¢u lyc thi hanh ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac 1€ trén;
QUYET PINH:
Can ctr khoan 1 Piéu 308 cua Bo luat T tung dan sy nam 2015;

Cén ctr khoan 4 Dicu 30, diém a khoan 1 Dicu 37, Bicu 40, 147, 217, 273
B0 luat T6 tung dan sy nam 2015;

Can ctr Pidu 52, Piéu 111, 112, khoan 5 Piéu 113 Luat Doanh nghiép;

Can cuo Nghi Quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thudng vu Qudc hdi, quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va su
dung &n phi va I¢ phi Toa an;

Tuyén xu:

1. Khong chap nhan khang céo ciia ba Nguyén Thi Hong V, Ong Truong
Cao M va ong Nguyén Vin H; Giit nguyén ban an kinh doanh thwong mai so
02/2023/KDTM-ST ngay 27/9/2023 ctia Toa an nhan dan tinh Binh Thuan.

2. Chap nhan yéu cau khai kién ciia 6ng Ngo Biic Th, chap nhan mét phan
yéu cau phan to caa ba Nguyen Thi Hong V, Ong Truong Cao M.

Xac dinh vdn diéu Ié cua Cong ty c6 phan Thuong mai — Xay dung C Binh
Thuan 13 98.000.000.000 ddng. Ty Ié vén gop cua cac o dong 1a: Ba Nguyén Thi
Hong V 60%, dng Ngo Bac Th 30%, Ong Truong Cao M 10% vén diéu 1¢ cua
cong ty (98.000.000.000 dong).

3. Khéng chap nhan yéu cau phan to cua ba Nguyén Thi Hong V, Ong
Truong Cao M vé viéc xac dinh ba Nguyen Thi Hong V gop vdn 90%, dng Ngd
Puc Th 0% von gop va khong phai la co dong cua céng ty co phan Thuong mai
— Xay dung C Binh Thuan.

4. Pinh chi giai quyét yéu cau cua nguyén don ong Ngo Bac Th vé viéc
hay Bién ban hop Dai hoi dong co dong sé6 03/BBH-DHPCD va Quyét dinh s6
03/QD-DHDCD cung ngay 13/03/2023 vé viéc thay doi ngudi dai dién theo phap
luat, dia chi tru so chinh cua Cong ty c6 phan Thuong Mai - Xay Dung C Binh
Thuan.

5. V& an phi kinh doanh thuong mai phtic thim: Ba Nguyén Thi Hong V,
Ong Truong Cao M mdi nguoi phai ndp 2.000.000 ddng. Puoc khiu trir vao tién
tam tng an phi da ndp theo bién lai thu sé 0020596, 0020597 ngay 11 thang 10
nam 2023 ctia Cyc Thi hanh 4n dan sy tinh Binh Thuan. Ong Nguyén Vin H
khong phai nop.
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6. Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi
hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6; 7 va 9 Luat
Thi hanh an dan sy; thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Diéu
30 Luat Thi hanh an dan su.

Ban 4n phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi "hﬁ"};‘ din 1 M TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan t6i cao; A AN _ ’ i s

_ VKSNDCC tai TP.HS Chi Minh: (1) THAM PHAN - CHU TOA PHIEN TOA
- TAND tinh Binh Thuén; Q

- VKSND tinh Binh Thuén; Q)

- Cuc THADS tinh Binh Thuén; Q

- Nguyén don; (1)

- Bi don; (2)

-NCQLNVLQ; (4)

- Luu VT (5), HS (2) (BA- Tam).
Lé Thi Tuyét Trinh
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