TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO PA NANG Poc lap - Tu do - Hanh phic

Bén 4n s6: 54/2024/DS-PT

Ngay: 29/02/2024

VIV“Yéu cau tiép tuc hop dong va
thanh toan cdac khodn thanh todn
theo hop dong” .

] NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

Thanh phin Hpi dong xét xir phiic tham géom co:

Tham phdn - Chii toa phién toa: Ong Tran Hoai Son

Cdc Thiam phdn: Ong Vi Viét Diing

Ba D6 Thi Thity Ning

Thuw ky phién toa: Ba Nguyén Thi Binh - Thu ky, Toa an nhan dan thanh pho
ba Nang.

Dgi di¢gn Vign Kiém sdt nhan din thanh phé Da Nang tham gia phién toa:
Ba Luong Thi Chung - Kiém sat vién.

Ngay 29 thang 02 nam 2024, tai try so Toa an nhan dan thanh phd Pa Nang
xét xur phuc tham cong khai vu an dan su thu 1y so 139/2023/TLPT-DS ngay
20/10/2023, veé viéc “Yéu cau tiep tuc thuc hién hop dong va thanh ton cdc khodn
cam ket theo hop dong”.

Do Ban 4n dan su so 34/2023/DS-ST ngay 23/8/2023 cua Toa an nhan dan
quan Ngii Hanh Son, thanh pho Pa Néng bi khang c4o.

Theo Quyét dinh dwa vy 4n ra xét xir phac tham s6 223/2023/QDPT-DS ngay
07/11/2023; Quyét dinh hoan phién toa so 254/2023/QD-TA ngay 19/12/2023;
Quyeét dinh hodn phién toa so6 308/2023/QD-TA ngay 29/12/2023; Quyét dinh hoan
phién toa s6 46/2024/QD-TA ngay 29/01/2024 gitra cac duong su:

1. Nguyén don: Ba Bui Thi Minh H, sinh nim: 1976. Dia chi: S6 157 duong
L, phuong Bén Thanh, Quéan 1, Thanh pho H6 Chi Minh. Pia chi lién lac: S6 269
duong N, phuong 25, Quan Binh Thanh, Thanh phé H6 Chi Minh. C6 mat.

2. Bi don: Cong ty ¢6 phin Pau tw phat trién va xay dung T; Dia chi tru
s chinh: S6 614 Bis, duong L, phuong Nhat Tan, Quan Tay HO6, Thanh pho Ha
Noi. Dia chi chi nhanh tai Pa Nang: T6 hop Cocobay, t6 53 Tan Tra, duong T,
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phuong Hoa Hai, quan Ngii Hanh Son, thanh phé Pa Nang. Nguoi dai dién theo
phap luat: Ong Nguyén Pire Thanh - Chirc vy: Chu tich Hoi dong quan tri.

+ Nguoi dai dién theo ity quyén cia bi don: Ong Nguyén Vin Q, sinh nim:
1983 va ba Tran Thi Thuy T, sinh nam: 1999; Cung dia chi: 86,20 du:(‘)’ng N,
phudng Thach Thang, quan Hai Chau, thanh pho Da Nang (theo Giady iy quyén so
281/2023/GUQ-TD ngay 08/01/2023). C6 mat.

+ Nguwoi bdo vé quyén, loi ich hop phdp ciia bi don: B,él Duwong Kim H -
Ll:lé.t su Van phong luat su Kim H thudc Poan luat su thanh phd Dé’meg; bia chi:
S6 20 duong N, phuong Thach Thang, quan Hai Chau, thanh phé Pa Nang. C6
mat.

3. Nguoi khdng cdo: Bi don Cong ty ¢6 phin Pau tw phat trién va xay
dung Thanh Da.

NOI DUNG VU AN:

Theo Bdn dn dan su so tham néi dung vu an nhu sau:

* Theo don khéi kién va ¥ kién trong qud trinh t6 tung tai Toa dn, nguyén don
ba Bui Thi Minh Hang trinh bay:

Ngay 20/02/2017, ba Bui Thi Minh H va Cong ty ¢6 phan Dau tw phat trién va
xdy dung T (sau ddy goi tat la “Cong ty T”) co6 ky Hop dong mua ban can ho s6
194/2017/HBMB/Coco Skyline Resort-MN (sau ddy goi tat la “Hop dong”). Céan
ho ¢6 ma s6 S2-1408, loai can ho A, tang s6 14, dién tich xay dung 39.61 m?, dién
tich su dung 36.42 m?, dja chi: Toa nha cian ho khach san C6 Co 2 - COCQ Skyline
Resort tai T6 hop Du lich va Giai tri Cocobay thudoc Phan khu quy hoach s6 01, Khu
nghi dudng va can h¢ cao cap The Empire, duong Truong Sa, phuong Hoa Hai,
quan Ngii Hanh Son, thanh pho Pa Ning. Tong gia tri hop dong bao gom thue
GTGT la 1.390.869.105 dong. Cho dén ngay 28/02/2017 (ngay da dong tién lan
cuodi) ba Hang da thuc hién thanh toan du 95% gia tri hop dong cho Cong ty T véi s
tien la 1.321.326.000 dong. Cung ngay Cong ty T phat hanh hod don GTGT s0
0001787 cho s6 tién 1.321.326.000 dong va day ciing la thoi diém c6 hi¢u luc xac
nhan ba H duoc hudng thu nhap cam két.

Vé thu nhip cam két: Can ctt muc 2 (1) Phu lyc 06 cua Hop déng co thoa
thuan: “Cac bén tai day thong nhat rang, khong phu thudc vao thuc té két qua kinh
doanh khai thac ctia Chuong trinh cho thué, Bén ban bao dam trong vong 08 nam ké
tir ngdy thanh toan di va ding han tdi thiéu 95% gia ban can ho va thué GTGT theo
quy dinh, thi Bén mua duoc nhan mét khoan thu nhap cam két 1a 12%/nam tinh trén
s tién gia ban can ho (khong bao gom thué GTGT va phi béo tri)..., hodc duge nhan
mdt khoan thu nhap cam két twong tmg 13 75% thu nhap trude thue tor chuong trinh
cho thué (duoc phan bo trén gia ban can ho khong bao gom thué GTGT va phi bao
tri), tuy thudc vao gié tri nao 16n hon”.
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VCﬁn ¢t Piéu 1 Phu luc 6A bd sung lghoén (VI) Vﬁ‘O Piéu 2 muc I ctia Phu luc
6: “K¢ tir ngay phu luc nay c6 hi¢u lyc dén ngay bat dau thi bén mua duoc hudng
khodn tién twrong duong 1a 12%/nam tinh trén so6 tién 1a 1.201.205.136 dong”.

Theo cam két HDMB, Cong ty T tré thu nhdp cam két ké tr ngdy khach hang
thanh toan dua 95%. ‘Tuy nl}ién, sau nhiéu lan ,nhéc no phia Cong ty chi thuc hi¢n
thanh toan cho ba Hang phéan thu nhép cam két dén cudi nam 2019 thi khong thuc
hién chi tra s6 tién TNCK cua cac nam 2020, 2021, 2022 va ky 1 ndm 2023 nhu théa
thuan da ky két trong HDMB.

Cong ty Thanh D6 chuyén tién TNCK 03 1an vao tai khoan cua ba Hang nhu
Sau.

- Thang 8/2018: 64.031.939 ddng (TNCK ky 1/2018 sau khi trir thué mon bai
va thué GTGT);

- Thang 01/2019: 65.398.215 dong (TNCK ky 1/2018 sau khi trir thué mon bai
va thu¢ GTGT);

- Ngay 27/07/2022: 129.430.154 dong (TNCK 2019 sau khi trir thué mon
mon bai va thué GTGT);

Vé ban giao cin ho: Ba H di thanh toan du 95% gia ban can ho. Theo quy
dinh tai myc IIL, Phu luc 1 ¢6 quy dinh ngay ban giao du kién 1a quy 1/2018 va theo
khoan 4.1 Piéu 4 cua hop doéng c6 quy dinh ngay ban giao thuc té c6 thé som hoic
mudn hon ngay ban giao thuc té trong vong 90 ngay. Nhu viy, ngdy cham nhat ma
Cong ty c6 nghia vu phai ban giao nha cho ba H la ngay 01/07/2018. Tuy nhién tinh
dén thoi diém ndp don kién nay Cong ty T van chua ban giao can ho.

Qua trinh thuc hién Hop déng va cac Phu luc kém theo, ba H da thuc hién
dung va day du cac nghia vu cua minh, tuy nhién Cong ty T da khong thuc hién
nghia vu ban giao cin hd (can ho sé S2 - 1408) cho ba H, dong thoi Cong ty THo
cling khong thanh toan sb tién 12%/nam ma Cong ty Thanh D6 cam két tra cho ba
Hﬁng theo Phu luc 6 cia HDMB cho cac nam 2020, 2021, 2022 va ky I nam 2023.

Viéc Cong ty T khdng thyc hién nghia vu cua minh, khong ban giao can ho,
khong thanh toan tien TNCK va con ban hanh nhiéu van ban vi pham noi dung hop
déng (CV23 3/CV252) gay bét loi 1am ton that tai chinh cua ba H din dén no nan, ba
H tirng vay muon dé mua can ho du an de nang 1én cudc song cua ba H va gia dinh.

Tai phién toa, ba H dé nghi Toa an giai quyét cac yéu cau sau dy:

1. Yéu ciu Toa 4an x4c dinh Hop dong mua ban cin ho sb
194/2017/HBMB/Coco Skyline Resort-MN, tén Cin ho c6 ma sb S2-1408, loai cin
ho A, ting sb 14, dién tich xay dung 39.61 m?, dién tich sir dung 36.42 m® dia chi
Toa nha cin ho khach san Co Co 2- Coco Skyline Resort tai T6 hop Du lich va Giai
tri Cocobay, thudc Phan khu quy hoach s6 01, Khu nghi dudng va cin ho cao cap
The Empire, duong Trudng Sa, phudng Hoa Hai, quan Ngii Hanh Son, thanh phd
Pa Ning 1a hop dong mua ban c¢6 hiéu luc phap luat va budc Cong ty T tiép tuc thuc
hién hop déng mua ban.
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2. Yéu cau Cong ty T thanh toan cho ba H khoan thu nhap cam ket 12%/ndm
tinh dén ngay xét xir ma Cong ty T con no ba H nhu sau:

a. Thu nhap cam két nam 2020: 144.144.655 dong;

b. Thu nhap cam két nim 2021: 144.144.655 dong;

c. Thu nhap cam két ndm 2022: 144.144.655 dong;

d. Thu nhap cam két ky 1 nim 2023: 71.479.933 dong;

Tong s6 tién TNCK Cong ty T phai thanh toan cho ba H la: 503.913.898
dong.

3. Yéu cau Cong ty T tra 13i do cham thanh toan phan thu nhap cam két véi
murc 1ai suat 0.027%/ngay, tam tinh nhu sau:

- Poi v6i TNCK ky | nam 2019, 1di tinh tir ngay 31/7/2019 dén hét ngay
26/7/2022 1a 1092 ngay = 21.075.143 ddng, (cu thé tinh: 0.027% x 1092 x
71.479.933 = 21.075.143).

- Doi v6i TNCK ky II nam 2019, 14 tinh tir ngdy 31/01/2020 dén hét ngay
26/7/2022 14908 ngay = 17.814.474 ddng, (cu thé tinh: 0.027% x 908 x 72.664.683
=17.814.474).

- Poi vi khoan ng TNCK ky | ndm 2020, 13i tinh tir ngdy 31/7/2020 dén hét
ngay 23/8/2023 1a 1119 ngay = 21.596.232 ddng, (cu thé tinh: 0.027% x 1119 x
71.479.933 =21.596.232).

- Doi voi khoan ng TNCK ky IT ndm 2020, 1ai tinh tir ngay 31/01/2021 den
hét ngay 23/8/2023 la 935 ngay = 18.344.199 dong, (cu thé tinh: 0.027% x 935 x
72.664.683 = 18.344.199).

- Poi vi khoan ng TNCK ky I ndm 2021, Iai tinh tir ngay 31/7/2021 dén heét
ngay 23/8/2023 la 754 ngay = 14.551.885 dong, (cu thé tinh: 0.027% x 754 x
71.479.933 = 14.551.885).

- D6i v6i khoan ng TNCK ky II nam 2021, lai tinh tir ngay 31/01/2022 dén
hét ngay 23/08/2023 1a 570 ngay = 11.183.095 dong, (cu thé tinh: 0.027% x 570x
72.664.683 = 11.183.095).

- Poi v6i khoan ng TNCK ky I ndm 2022, 14i tinh tir ngdy 31/7/2022 den hét
ngdy 23/8/2023 la 389 ngay = 7.507.537 dong, (cu thé tinh: 0.027% X 389 X
71.479.933 =7.507.537).

- Pbi voi khoan ng TNCK ky II nam 2022, lai tinh tir ngay 31/01/2023 dén
hét ngay 23/8/2023 la 205 ngay = 4.021.990 dong, (cu thé tinh: 0.027% x 205 x
72.664.683 x 4.021.990 = 4.021.990).

- POi v6i khoan ng TNCK ky I ndm 2023, 1i tinh tir ngdy 31/7/2023 dén hét
ngay 23/8/2023 14 24 ngay: 463.190 dong, (cu thé tinh: 0.027% x 389 x 71.479.933
= 463.190).

Tong so tién 14i tra cham can phai thanh toan 1a 116.557.746 dong.
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4. Yéu cau Cﬁng ty T tién hanh ban giao can hd c6 mi s6 S2-1408. dién tich
xay dung 39.61 m?, dién tich sir dung 36.42 m®. Thoi han sit dung: Lau dai. Ba H s&
thanh toan phan t1en con lai 5% va De nghi Toa an budc Cong ty T thuc hién nghia
vu chuyén quyén sir dung dat va quyén so hiru can ho c6 ma s trén va giao Gidy
chirng nhan quyén s& hitu can hd cho ba H.

5. Truong hop Cong ty T cham ban giao cin ho thi phai thanh toan tién chdm
ban giao ké tir ngay cham ban giao v41 mure lai suat 0.03%/ngay. Tai phién toa ba H
rut yéu cau nay.

* Trong qud trinh gidi quyét vu dn, dai dién theo uy quyén cia bi don éng Lé
Thanh Son trinh bay:

Ngay 20/02/2017, Cong ty T cung véi ba Bui Thi Minh H ky Hop dong mua
ban s6 194/2017/HPMB/Coco Skyline Resort - MN vé viéc mua ban can hg S2-
1408 toa nha Can ho Khach san Co6 Co 2 “Coco Skyline Resort” du an Khu nghi
dudng va nha ¢ cao cap The Empire tai t6 53 Tan Tra, phuong Hoa Hai, quan Ngii
Hanh Son, thanh pho Pa Nang. Theo thdéa thuén giira hai bén, ndi dung co ban cia
viéc mua ban nhu sau:

Can ho S2-1408; Di¢n tich xay dung 39.61 m?, di¢n tich sir dung 36.42 m?;
Gi14 ban 1.390.869.105 dong (da bao gom thué GTGT, chua c6 phi béo tri);

DOT | THOI PIEM THANH TOAN TY LE THANH TOAN SO TIEN (VND)
1 | Ngay sau ky hop dong mua | Pa 30% Gia ban can ho + thué 417.260.731
ban can ho GTGT cua 30% Gia ban can ho
2 | Ngay 28/02/2017 10% Gia ban cin ho + thué 139.086.910
GTGT cua 10% Gia ban can ho
3 | Ngay 30/5/2017 10% Gia ban cin ho + thué 139.086.910
GTGT cua 10% Gia ban can hd
4 | Ngay 30/8/2017 10% Gi4 ban cin ho + thué 139.086.910
GTGT cua 10% Gia ban can hd
5 | Ngay 30/11/2017 10% Gia ban can ho + thué 139.086.910
GTGT cua 10% Gia ban can ho
6 Thong bao ban giao cin hd | 25% Gia ban cin ho + thué 379.327.939
(dy kién quy 1/2018) GTGT cua 25% Gia ban can hg
Thué GTGT cua 5% Gia ban
can ho dot 7

Phi bao tri twong duong 2%
Gia ban can ho

7 | Thong bao ban giao Gidy | 5% Gi4 ban cin ho 63.221.324
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chung Nhéan

TONG CONG 1.416.157.634

Ngay 28/02/2017, hai bén ky Phu luc 1A dé diéu chinh lai ké hoach thanh
toan, theo do viéc thanh toan duoc chia thanh 6 dot:

POT Thoi diém thanh toan S tién (d6ng)
1 | Ngay khi ky HDMB 417.260.731
2 | Ngay 28/02/2017 904.064.918
3 | Thong bao ban giao can hd (quy 1/2018) 31.610.661
4 | Thong bao ban giao gidy ching nhan 63.221.324
Cong 1.416.157.634

Tai Phu luc 06 cia HDMB, hai bén thoa thuan diéu chinh lai lich thanh toan,
theo d6 sau khi bén mua thanh toan du 95%, bén ban s€ thanh toan cho bén mua mot
khoan thu nhap cam két bang 12%/nam tinh trén gia tri can ho chua bao gdom thué
GTGT hoic bang 75% tong loi nhuan trudc thué cua viée kinh doanh can ho (goi tat
1a Thu nhap cam két).

Qua trinh thuc hién hop dong, bén mua di thanh toan thuc t& va bén ban da
xuat hoa don véi sb tién téng cong 1a 1.321.326.000 dong.

Tinh dén ngay 27/7/2022, tuy cin hd chua dugc ban giao nhung bén mua da
thanh toan cho bén ban tong s tién 1a noi trén twong duong véi 95% gia tri can ho.
Bén ban cling da thuc hién thanh toan cho bén mua khoan tién tam ung Thu nhap
cam két véi tong s 13 367.675.808 dong.

Pén ky thanh toan tién tam tmg Thu nhap cam két cia nim 2019 dén nay, do
tién d6 thuc hién dy an bi cham tré, kho khin vé tai chinh nén Cong ty Thanh D6
khong thé thanh toan dung han khoan tam tmg Thu nhp cam két cho bén mua. Nay
bén mua khéi kién dé yéu cau Toa 4n budc Cong ty T nhu dd néu O trén, Cong ty T
c6 v kién nhu sau:

Viéc Cong ty T dau tu xay dung du 4n Khu nghi dudng va nha ¢ cao cap The
Empire dé ban can ho cho khach hang nhdm muc dich sinh loi 13 hoat dong kinh
doanh bét dong san. Do vay, HDMB céan ho tuan theo quy dinh cua Luat kinh doanh
bat dong san s6 66/2014/QH13 (sau ddy goi tat la Ludt KDBDS). Theo quy dinh tai
khoan 1 Diéu 3 Luat KDBDS:

1. Kinh doanh bat dong san la viéc dau tw von dé thuc hién hoat dong xay
dung, mua, nhan chuyén nhuwong dé ban, chuyénn nhwong; cho thué, cho thué lai,
cho thué mua bat dong san; thuc hién dich vu moi gioi bat dong san; dich vu san
giao dich bat dong san; dich vu tw van bat dong san hodc quan ly bat dong san
nham muc dich sinh loi,
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Cin cr cac thoa thuan tai HDMB va tién d6 thyc hién du an, thoi diém ky két
HPMB, cdn ho dang trong qua trinh xay dung, chua dugc nghiém thu dua vao sur
dung, chua du diéu kién dé ban giao. Tai HDMB, céc bén thoa thuan viéc ban giao
can ho s& duogc thue hién vao thoi diém trong tuong lai. Do vay, HDMB la théa
thudn mua ban bat dong san hinh thanh trong twong lai. Khoan 4 Piéu 3 Luat
KDBDS quy dinh:

4. Nha, cdng trinh xay dung hinh thanh trong twong lai la nha, cong trinh xdy
dung dang trong qua trinh xday dung va chwa dwoc nghiém thu dwa vao su dung.

Do déy 1a hoat dong kinh doanh bat dong san hinh thanh trong twong lai nén
viéc thanh toan phai thuc hién theo quy dinh tai Chuong III Luat KDBDDS, khoan 1
biéu 57 Luat KDBDS quy dinh:

1. Viéc thanh toan trong mua ban, thué mua bdt déng san hinh thanh trong
twong lai dwoc thuc hién nhiéu lan lan dau khong qud 30% gia tri hop dong nhiing
ldn tiép theo phdi phil ho’p Véi tién dé xdy dwng bat déng san nhmg téng sé khéng
qud 70% gid tri hop dong khi chwa ban giao nha, céng trinh xay dyng cho khach
hang; trwong hop bén ban, bén cho thué mua la doanh nghiép cé von dau tir nudc
ngodi thi tong san khéng qud 50% gid tri hop dong.

Ngay 01/1/2019, UBND thanh phé Pa Ning da co6 quyét dinh xtr phat vi
pham hanh chinh sd 5046/QD - XPVPHC. Trong do, tai diém a khoan 2 Piéu 1 cua
Quyét dinh di xac dinh Cong ty co phan Dau tu phat trlen va xay dung T 1a cha dau
tu dy an Khu nghi dudng va nha & cao cap The Empire, to 53 Tan Tra, phuong Hoa
Hai, quan Ngu Hanh Son, Pa Nang di c¢6 hanh vi vi pham hanh chinh “Thu tién ciia
bén mua bdt dong san hinh thanh trong twong lai vueot qua ty Ié phan tram gid tri
hop dong theo quy dinh tai khodn 1 Diéu 57 Ludt kinh doanh bdt déng sin sé
66/2014/OH]13. Cu thé: Tai Khu HHS c¢6 528 trwong hop, Khu HH3 c¢6 704 truong
hop, Khu HH4 co 8 truong hop, Khu HHS c6 638 truong hop va Khu HHS co 88
truong hop”.

Theo thoa thuin tai HDMB, chi khi bén mua thanh toan dén 95% gia tri can
ho thi moi duge huong khoan tién tam ung thu nhap cam két. Tinh dén ngay
27/7/2022, bén mua da thanh toan cho bén ban tong sb tién bang 95% gia tri can ho
nham muc dich dé bén mua duoc hudng khoan tién tam ung Thu nhap cam két. Tinh
dén ngay khot kién, can ho van chua duogc ban giao cho bén mua. Day la théa thuan
vé viéc thanh toan khong phu hop véi quy dinh ctia Luat KPBDS néi trén. Theo quy
dinh tai cac Diéu 122, 123 B¢ luat dan su sb 91/2015/QH13 thi théa thuén thanh
toan vuot 70% gia tri can ho dé dugc hudng tam Gmg Thu nhap cam két tai Phu luc
s6 06 va Phu luc s6 6A kém theo HDMB bi xé4c dinh 1a vo hiéu do vi pham diéu cdm
ctia phap luat. Thoa thuan nay 1a diéu kién dé bén mua duoc huong khoan tién thu
nhap cam két, do thoa thuan nay vo hiéu, can ctr khoan 1 Piéu 120 B luat dan sy,
thoa thuan nay khong lam phat sinh cac quyén va nghia vu cua bén ban va bén mua
vé thu nhap cam két nén khong c6 can ctr dé thuc hién viéc chi tra thu nhap cam két.
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Vi cac phan tich & trén, cin ctr cac quy dinh da dan chiéu ctia B9 luat dan su,
can cir quy dinh tai diém b khoan 1 Diéu 92 Bo luat T6 tung dan su, kinh dé nghi
Toa an xem xét khong chép nhan hiéu luc cua thoa thuan cua bén ban va bén mua
trong HDMB vé viéc thanh toan vuot 70% gia tr1 can ho dé duoc huong tam Ung
Thu nhap cam két tai Phu luc s6 06, Phu luc 6A va cac nodi dung khac kém theo
HPMB, tuyén cac ndi dung cu thé nhu sau:

1. Can ctt diém ¢ khoan 1 Piéu 117, Piéu 123 B6 luat dan su, tuyén thoa
thuan thanh toan vuot 70% gia tri can ho tait HDMB 1a v6 hi¢u do vi pham diéu cAm
cua phap luat; Can ctr diéu 120, khoan 1 Diéu 131 Bo luat dan su, Tuyén cac thoa
thuan vé viéc bén mua duoc huong tam trng Thu nhdp cam két tai Phu luc sb 06 va
cac ndi dung khac kém theo HDMB Ia khong c6 hiéu luc do thoa thuan lam can cu
cho thoa thuan d6 vo hiéu. Do vay, Cong ty khong dong y véi yéu cau tra thu nhap
cam két cho ba Hang.

2. Pbi voi yéu cau tra tién 13i do chdm thanh toan thu nhap cam két vai muc
13i suat 0,027%/ngdy tam tinh dén ngay 23/8/2023 1a 116.557.746 dong, Cong ty
khong chap nhan tra.

3. Déi v6i yéu cau tién hanh Jban giao can ho S2-1408 va thuc hién nghia vu
chuyén quyen stt dung dat va quyen 50 hiru can ho néu trén va giao Gidy chimg
nhan quyén sé hitu cin hd cho ba Hang, Cong ty ddng ¥ v6i yéu cau ndy, tuy nhién
tién trinh ban giao nhu thé nao thi Cong ty chua c6 phuong an, vi cin ho nay chua
hoan thi¢n, chua dua vao str dung.

* Vi ngi dung néu trén tai Ban dn dan sw s6 34/2023/DS-ST ngay 23/8/2023
cua Toa an nhan dan qudn Ngii Hanh Son, thanh pho Da Nang da xu va quyét dinh:

- Can cu vao khoan 3 Diéu 26, diém a khoan 1 Biéu 35, biéu 40, Diéu 147,
biéu 157; bieu 228 B luat To6 tung dan su; cac Dieu 17, 22, 23, 55 Luat Kinh
doanh bat dong san; cac Diéu 117, 119, 121, 122, 123, 124 Luat Nha ¢ nam 2015;
cac bicu 117; 410; 413 B0 luat Dan su; Nghi quyét so 326/2016/NQ-UBTVQH14,
ngay 30/12/2016 cta Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién, giam,
thu, ndp, quan ly va stir dung an phi va 1€ phi Toa an.

Chép nhan mot phan yéu cau khai kién vé viéc “Yéu cau tiép tuc thuc hién
hop dong va thanh toan cac khoan cam két theo hgp dong” cua ba Bui Thi Minh H
doi voi Cong ty c6 phan Dau tu phat trién va xay dung T.

Tuyén xur:

1. Bugc Cong ty co phan Pau tu phat trién va xay dung T phai tiép tuc thuc
hién Hop dong mua ban can ho s6 194/2017/HPMB/Coco Skyline Resort-MN ngay
20/02/2017 da ky két voi ba Bui Thi Minh H va ban giao can hd cho ba Bui Thi
Minh H theo dung quy dinh.

2. Budc Cong ty ¢ phan Pau tu phat trién va xdy dung T phai thanh toan cho
ba Bui Thi Minh H s6 tién Thu nhdp cam két nam 2020; nam 2021; nam 2022 va ky
[ nam 2023 vai tong so tién 1a 503.913.898 dong.
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3. Budc Cong ty c¢b phan Pau tu phat trién va xay dung T phai thanh toan cho
ba Bui Thi Minh H s6 tién 1ai cham tra cua khoan thu nhdp cam két cia nam 2020,
nam 2021, nam 2022 va ky | nam 2023 tinh tr ngay 31/7/2023 dén hét ngay
23/8/2023 vo1i tong so tien 116.557.746 dong.

Téng cong 02 khoan trén 1a 620.471.644 dong.

4. Pinh chi yéu cau khai kién vé viéc budc Cong ty c¢d phan Dau tu phat trién
va xay dung T phai thanh toan tién chdm ban giao ké tr ngady cham ban giao véi
mure 13i suat 0.03%/ngay.

Ké tir ngay c6 don yéu cau thi hanh an ctia nguoi dugc thi hanh an (Déi’ voi
cac khoan tién phai tra cho nguoi duogc thi hanh an) cho dén khi thi hanh xong tat ca
cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién 1ai cua sb
tién con phai thi hanh an theo murc 1ai suat qui dinh tai khoan 2 Diéu 468 cua B luat
dan su 2015.

5. An phi dan su so thim: Cong ty ¢ phan Pau tu phat trién va xay dung T
phai chiu 1a 28.818.866 dong.

- Hoan tra cho ba Bui Thi Minh H s6 tién tam tng an phi da nop 22.680.000
dong tai Chi cuc Thi hanh an quan Ngii Hanh Son theo bién lai thu s6 0009564 ngay
14/3/2023.

6. Chi phi xem xét tham dinh tai chd: Budc Cong ty ¢ phan Pau tu phat trién
va xay dyng T phai hoan tra cho ba Bui Thi Minh H s6 tién 3.000.000 dong.

Ngoai ra, Ban 4n dan su so thim con tuyén vé quyén khang cdo va nghia vu
thi hanh an.

* Sau khi xét xir so tham, Cong ty c¢6 phan Pau tu phat trién va xay dung T
khang cdo Ban an dan su so tham. Bé nghi Toa an cap phuc tham khéng chap nhan
yéu cau khai kién cua ba Bui Thi Minh H vé viéc thanh toan khoan tién Thu nhap
cam ket va lai cham thanh toan Thu nhap cam keét.

* Tai phién toa phuc tham, dai dién theo uy quyén va nguoi bao vé quyén, loi
ich hop phap ctia Cong ty T gilt nguyén ndi dung khang cao. P& nghi Hoi dong xét
Xt tuyén cham dut Hop dong mua ban can hd s6 194/2017/HDMB/Coco Skyline
Resort-MN ngay 20/02/2017; Cong ty T sé hoan tra lai cho ba H s0 tién da ndp mua
can ho 1a 1.321.326.000 dong va dé nghi khau trir khoan tien Thu nhap cam ket tam
ung ma ba Hang da nhan la 367.675.808 dong.

_ *Tai pfzién toa phiic tham, dai dién Vién kiém sat nhan dan thanh phé Pa
Nang phat biéu:

+ Viéc tuan theo phap luat tb tung cua Tham phan, Ho1 déng xét xu, Thu ky
phién toa va cua nguoi tham gia t0 tung 1a ddm bao cac quy dinh cta B luat To
tung dan su.

+ V& quan diém giai quyét vu an: Can ct khoan 1 Diéu 308 ciia Bo luat T6
tung dan sy, khong chap nhan khang céo cia Cong ty cd6 phan Pau tu phat trién va
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xay dung T; Giit nguyén Ban an dan sy s6 34/2023/DS-ST ngay 23/8/2023 ciia Toa
an nhan dan quan Ngii Hanh Son, thanh ph6 Pa Nang.
NHAN DINH CUA TOA AN:

Sau khi nghién civu cdc tai lidu, ching cik ¢é trong hé so vu dn dwoc tham tra
tai phién toa va can cir vao két qua tranh ludn tai phién toa, Sau khi dai dién Vién
kiém sat nhdn dan thanh phé Pa Nang phdt biéu y kién; Sau khi nghi an, Hoi dong
xét xu nhan dinh:

Xét ndi dung khang cdo ctia Cong ty T thi thay:

[1] Dbi voi yéu cau tiép tuc thuc hién Hop dong mua ban cin ho sb
194/2017/HPMB/Coco Skyline Resort-MN ngay 20/02/2017, thi thiy:

Ngay 20/02/2017, ba H va Cong ty T c¢6 ky Hop dong mua ban cin ho sb
194/2017/HPDMB/Coco Skyline Resort-MN ddi véi can hd c6 ma sb S2-1408, loai
cin ho A, tang sb 14; dién tich xay dung 39.61 m?, dién tich str dung 36.42 m* dia
chi Toa nha can ho khach san C6 C0 2 - Coco Skyline Resort tai T hop Du lich va
Giai tri Cocobay, thudc Phan khu Quy hoach sé 01, Khu nghi dudng va Cin ho cao
cap The Empire, duong Truong Sa, phudng Hoa Hai, quan Ngii Hanh Son, thanh
phé Pa Néng. Tong gia tri hop dong bao gom thué GTGT la 1.390.869.105 dong.
Ngoai ra, Hop dong con quy dinh vé tién do thanh toan, phuong thirc thanh toan,
thoi han ban giao cin ho, gidy to phap 1y cta cin hd cing cac quy dinh khac vé
quyén va nghia vu cua cac bén va Phu luc 01 dén Phu luc 10 cua Hop déng ky két.

Ngay 28/02/2017, hai bén ky Phu luc 1A dé diéu chinh lai ké hoach thanh
to4n vé viéc thanh to4n duogc chia thanh 6 dot tai Phu luc 01 va cling ngay
28/02/2017 céc bén ky két Phu lyc 6A vé viée stra doi, bo sung Phu luc 6 ctia Hop
dong. Sau khi ky hop dong tinh dén ngay 28/02/2017, ba H da thyc hi¢n thanh toan
dang va da 95 % gia tri hop dong theo cac 1an thong bao yéu cau dong tién cua
Cong ty T véi tong sb tién 1.321.326.000 dong. Cung ngay Cong ty T da phat hanh
héa don gia tri gia ting sb 001787 cho s6 tién 1.321.326.000 dong.

Theo quy dinh tai muc IV cta Phy luc 1 ¢6 quy dinh vé ngay ban giao cin ho
du kién 1a quy 1/2018 va theo khoan 4.1 Diéu 4 ctua Hop dong co quy dinh: “...Ngay
ban giao thuc té c6 thé sém hodc mudén hon ngay ban giao dy kién trong vong 90
ngay”. Nhu vy, ngay chdm nhit ma Cong ty T c¢6 nghia vu phai ban giao nha cho
ba Hang 1a ngay 01/7/2018. Tuy nhién, Cong ty T d3 khong ban giao nha theo ding
thoa thuan ctia hop dong theo nhu thoi gian ma cac bén ky két, 16i nay thudc vé
Congty T.

Tai thoi diém mua bén thi cong trinh Toa nha néu trén da dugc UBND thanh
pho Pa Nang phé duyét, cong ty T c6 gidy to vé quyén sir dung dat, ho so du an,
thiét ké cong trinh, gidy phép xay dung Ia cac diéu kién di dé mo ban cin ho cho
khach hang, dong thoi ph hop véi Piéu 55 Luat Kinh doanh bat dong san.

Nhu viy, Hop dong mua ban cin ho so 194/2017/HEDMB/Coco Skyline
Resort-MN ky ket ngay 20/02/2017 va c&c Phu luc tir 01 dén Phu luc 10 cua Hop
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dong duoc ky két gitra ba H va Cong ty T trén co s tu nguyén, khong trai phap luat,
dao duc xa hdi, tuan thu cac quy dinh cua phap luat Vvé noi dung va hinh thtrc tai cac
Piéu 117, 119, 121, 122, 123, 124 Luat nha & nam 2015 va cac Diéu 17, 22, 23 Luat
Kinh doanh bat dong san; Piéu 117 Bo luat dan sy nén dugc thira nhin va bao vé.
Hop dong nay c6 hiéu luc phap luat, cac bén tham gia trong giao dich ndy c6 moi
quyén va nghia vu phat sinh tir hop dong da ky két noi trén.

Tai phién toa phuc tham, dai dién theo uy quyén va ngudi bao vé quyén, loi
ich hop phap cua Cong ty T cho rang do thoi han sir dung dat cé su thay doi tir dat
lau dai thanh 50 nim ké tir ngdy 14/7/2011 theo Quyét dinh s6 2912/QD-UBND
ngay 04/7/2019 cia UBND thanh phd Pa Ning. Pay 1a sy thay dbi vé hoan canh co
ban theo quy dinh tai khoan 1 Diéu 420, khoan 6 Diéu 422 Bo luat dan sy nén dé
nghi cham dut Hop d6ng mua ban va Cong ty tra lai cho ba H sé tién ndp mua cin
ho 1.321.326.000 dong Nhung ba H khong dong v va yéu cau tiép tuc thuc hién hop
dong. Do vay, Hoi ddng xét xtr thay yéu cau cua ba Hang vé viéc budc Cong ty T
phai tiép tuc thuc hién Hop dong mua ban cin ho s6 194/2017/HDMB/Coco Skyline
Resort-MN ky két ngay 20/02/2017 va ban giao can ho 13 co co s& nén dugc chip
nhan.

[2] B6i v6i yéu cau bude Cong ty T phai thanh toan vé khoan Thu nhap cam
két v4i s tién 503.913.898 dong va tra 13i cham tra ctia khoan Thu nhap cam két voéi
s tién 14 116.557.746 dong, thi thay:

Ngay 20/02/2017, giita ba Hang va Cong ty T ky Hop dong mua ban cin ho
s6 194/2017/HPMB/Coco Skyline Resort-MN dé dam bao viéc giao dich can hg )
S2-1408 thudc Toa nha cin hd khach san C6 CO 2 - Coco Skyline Resort c6 dinh
kém Phu luc s6 6 vé “Chuong trinh cho thué cin ho” va ky két Phu luc sb 6A ngay
28/02/2017 dé thoa thuan vé cac chinh sach ma ba H duoc huong khi thanh toan toi
thiéu 95% gia ban can ho va thoa min cac diéu kién khac kém theo.

Tai Piéu 1 cta Phu luc s6 6 “Chuong trinh cho thué cin ho” c4c bén c6 thoa
thuan:

I. Chuong trinh cho thué can hg:

1. Can ho dugc tham gia Chuong trinh cho thué can ho khi dap Uimg du cac
diéu kién sau:

(i) Bén mua da thanh toan dii va diing han toi thiéu 95% gid bdn cin hd, thué
GTGT, cac loai phi va cac khoan phdai tra theo quy dinh tai muc V phu luc 01 cua
Hop dong mua bdn can hé.

(ii) Can hé da dwoc ban giao theo Piéu 4 ciia Hop dong mua ban.

(iii) Bén mua ky hop dong hop tdc cho thué va gidy ban giao cin hé cho bén
ban dé dwra can hé vao chirong trinh cho thué.

“Ngay bat dau” la ngay ma cdc diéu kién trén dwoc théa man

Quyén loi tham gia chwong trinh cho thué: Bén ban cam két khi bén mua
tham gia chwong trinh cho thué sé dwoc huong cdc quyén loi vé Thu nhdp cam két
hodc thu nhdp cho thué néu tai Muc 2 duoi day.
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2. Thu nhap cam két: ...

(iv) Thoi han dam bao thu nhdp cam két la 08 (tdm) nam ké tir ngay bat dau...

Tai Diéu 1 cta Phy luc 6A ngay 28/02/2017 gitra cac bén co thoa thuan: “Bé
sung thém khoan (vi) Muc I cua Phy lyc 6: *(vi) Ké tre ngay Phu luc nay co hiéu lyc
dén ngay bat ddu thi bén mua dwegc hirong khoan tién twong dwong la 12%/ndm tinh
trén sé tién la 1.201.205.136 dong”’. Nhu viy, Diéu 1 cua Phu lyc 6A chi bd sung
thém khoan (vi) Diéu 2 Muc luc 1 cua Phu luc 6 nén vé ban chat van phai dap tng
du diél:l kién quy dinh tai Piéu 1 Muc luc 1 cta Phu luc 6 méi duge huong Thu nhap
cam keét.

Theo quy dinh tai khoan 1 Piéu 57 Luat Kinh doanh bat dong san nam 2014
quy dinh: “1. Viéc thanh todn trong mua ban, thué mua bdt déng san hinh thanh
trong twong lai dwgc thyc hién nhiéu lan lan ddu khéng qua 30% gia tri hop dong
nhitng lan tiép theo phdi phii hop voi tién dé xdy dung bat déng san nhung tong so
khéng qud 70% gid tri hop dong khi chwa ban giao nha, céng trinh xay dung cho
khach hang”. Dén nay, cin ho S2-1408 van chua duoc ban giao cho ba Hang, cac
bén chua ky hop dong hop tac cho thué va gidy ban giao cin ho do d6 viéc hai bén
thoa thuan thanh toan 95% la vi pham quy dinh phap luat. Ngay 01/11/2019, UBND
thanh phd Pa Ning c6 Quyét dinh xtr phat vi pham hanh chinh s6 5046/QP -
XPVPHC xtr phat d6i voi Cong ty T vé viéc thu tién ctia bén mua bat dong san hinh
thanh trong twong lai vuot qua ty 1& phan trim gia tri hop dong theo quy dinh tai
khoan 1 Piéu 57 Luat kinh doanh bat dong san. Pong thoi ap dung bién phéap khic
phuc hau qua 1a budc Cong ty T hoan tra lai phan tién chénh léch d6i v6i hanh vi vi
pham nay.

Theo thda thuan tai hop déng, chi khi bén mua thanh toan dén 95% gia tri can
ho thi mdi duoc huong khoan tién tam tng Thu nhdp cam két. Tinh dén ngay
28/02/2017, ba H (bén mua) da thanh toan cho Cong ty T (bén ban) 95% gia tri can
ho tuong tng so tién 14 1.321.326.000 dong nham muc dich dé duoc hudng khoan
tién tam ung thu nhap cam két. Hién nay, can ho van chua dugc ban giao cho bén
mua. Pay 1a thoa thuan vé viéc thanh todn khong phu hop véi quy dinh cua Luat
Luat kinh doanh bt dong san trén.

Theo quy dinh tai cac Piéu 122, 123 B0 luét dan sy thi thoa thuan thanh toan
vuot 70% gid tri can ho dé dugc hudng tam tng thu nhap cam két tai Phy luc sd 06
va Phu lyc s6 6A kém theo Hop dong mua ban bj xac dinh 1a vo hiéu do vi pham
diéu cam cua phap luat. Thoa thuan nay la diéu kién dé bén mua dugc hudng khoan
tién thu nhap cam két, do thoa thuén nay vo hi€u, can cu khoan 1 Piéu 120 Bo luat
dan sy, théa thuan nay khong lam phat sinh cac quyén va nghia vu cia bén ban va
bén mua vé thu nhap cam két nén khong c6 can ca dé thuc hién viéc chi tra thu nhap
cam két. Do vay, ba H yéu cau Cong ty T phai thanh toan khoan thu nhap cam két
ctia nam 2020, ndm 2021, ndm 2022 va ky I ndm 2023 v&i tong sb tién 503.913.898
d6ng khong dugc Hoi dong xét xir chap nhan.
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Do khong chap nhén yéu cau vé viéc budc Cong ty T phai tra khoan thu nhap
cam két nén d6i véi yéu cau cua ba Hang vé tra khoan 13i cham tra cua khoan thu
nhap cam két cia nam 2020, nam 2021, nam 2022 va ky 1 nam 2023 ciing khong
dugc chap nhan.

Déi véi khoan thu nhap cam két ma Coéng ty T tam @ng cho ba Hang d3 nhan
véi so tién 14 367.675.808 ddng thi ciing can budc ba H phai hoan tra lai cho Céng
ty T.

[3] Trong qua trinh giai quyét vu 4n, ba H da rat yéu cau vé viéc budc Cong ty
T phai thanh toan khoan tién cham ban giao ké tur ngay chdm ban giao can hé voi
mirc 13i suat 0 ,03%/ngay. Tuy nhién, de dam bao vé quyén va loi ich cho ba H thi
Hoi dong xét xir thdy can xem xét yéu cau nay ctia ba H thi méi giai quyét bao dam
toan dién vy an.

Theo quy dinh tai dlem (1) khoan 4.1 Dleu 4 cta Hop dong quy dinh: “Bén
bdn phdi tra cho bén mua tién ldi trén tong sé tién gid ban cdn hé ma bén mua phdi
thanh todn cho bén ban theo mirc 1di sudt qud han la 0,03%/ngay ké tir ngay thir 91
dén ngay ban giao can hé thyc té”.

Theo quy dinh tai khoan 1 Piéu 57 Luét kinh doanh bat dong san nam 2014
quy dinh: “I1. Viéc thanh toan trong mua ban, thué mua bdt déng san hinh thanh
trong twong lal dwoc thiee hién nhiéu lan lan dau khong qua 30% gia tri hop dong,
nhitng lan tiép theo phdi phii hop voi tién dé xdy dung bat déng san nhung téng sé

khéng quda 70% gid tri hop dong khi chwa ban giao nha, céng trinh xdy dung cho
khdch hang”.

Ngay 01/ 11/2019, UBND thanh phé Pa Nang c6 Quyét dinh xtr phat vi pham
hanh chinh s6 5046/QD - XPVPHC xu phat di voi Cong ty T vé viéc thu tién cua
bén mua bat dong san hinh thanh trong tuong lai vuot qua ty 1& phan tram gia tri hop
d6ng theo quy dinh tai khoan 1 Piéu 57 Luét Kinh doanh bat dong san, dong thot ap
dung bién phap khic phuc hau qua 1a budc COng ty T hoan tra lai phan tién chénh
léch dbi v6i hanh vi vi pham nay.

Theo quy dinh tai cac Diéu 122, 123 Bo luat dan su thi thoa thuan thanh toan
vuot 70% gia tri can ho dé duoc huong tam tng Thu nhap cam két tai Phy luc s6 06
va Phy luc s 6A kém theo hop ddng mua ban bi xac dinh 1a v6 hiéu do vi pham
diéu cam cua phap luat nén khong phat sinh hiéu luc nén can budc Cong ty T phal
thanh toan tién i theo thoa thuan do vi pham thdi gian ban giao can ho trén s tién
70% gia tri cin ho theo hop dong.

Theo thoa thudn thi thoi gian ban giao cin hd chdm nhat 1a ngay 01/7/2018
nhung dén nay da qua thoi han ban giao can ho nén Cong ty T phai thanh toan tién
1ai cho ba H tir ngay 01/7/2018 dén ngay xét xir so tham (ngay 23/8/2023). Qué trinh
thie hién hop ddng thi vao cac nam 2020, 2021 dich bénh Covid-19 biing phét,
ngoai 4p dung cac bién phap cim hoat dong cila cac nganh nghé kinh té khac nhau,
gian cach xa hoi, cach ly chung ctia ca nudce thi cac dia phuong con thuc hién céc
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bién phap phong chéng dich khac nhau phu hop véi timg dia phuong. Thanh phd Pa
Ning 4p dung cac Chi thi 16/CT-TTg ngay 31/3/2020; Chi thi 19/CT-TTg ngay
24/4/2020; Chi thi 05/CT-TTg ngay 03/7/2021 ctia UBND thanh phd Pa Nang phai
thuc hién gian cach xa hoi va tam ngung hoat dong san xuét kinh doanh. Vi vay,
tinh hinh hoat dong cua Cong ty T ciling anh huong rat nhiéu dén hoat dong xay
dung, kinh doanh. DAy 14 s kién bat kha khang, ndm ngoai kha ning kiém soat cia
Congty T.

Can ctr theo quy dinh tai khoan 15.1 Diéu 15 ctia Hop dong thi: “Sw kién bdt
kha khéng bdt ky sw kién ndao xdy ra mét cdach khdch quan, khong thé heong truéce
dwoc va khong thé nao khdc phuc duoc mdac du ap dung moi bién phap can thiét va
kha nang cho phép, bao gom nhing khéng gidi han cdc sw kién nhwe: Thién tai, 1o
dat, chién tranh, héa hoan, biéu tinh, dinh cong, sy thay doi cuia chinh sdch, phap
ludt”, nén Hoi dong xét xir s& ap dung diéu khoan vé& “Sw kién bdt kha khing” dé
xem xét va thoi gian dich bénh Covid-19 duoc tinh tir ngay 01/4/2020 dén ngay
31/12/2021 (21 thang) dugc xac dinh la khach quan va khong budc Cong ty T thanh
toan tién l4i.

Do d6, can budc Cong ty T phai thanh toan tién 14i cho ba H tir ngay
01/7/2018 dén 31/3/2020 1a 21 thang va tir ngay 01/01/2022 dén ngay 23/8/2023 la
19 thang 23 ngay, tong cong 1a 40 thang 23 ngay (1223 ngay) trén sb tién
973.608.373 dong (70% gia tri can hod) voi muc I suat 0,03%/ngay, cu thé la
973.608.373 dong x 0,03%/ngay x 1223 ngay = 357.216.912 dong.

Theo quy dinh tai cac Diéu 122, 123 B6 luat dan su thi thoa thuan thanh toan
vuot 70% gid tri cdn ho dé duge huong tam tng thu nhap cam két tai Phy luc sé 06
kém theo hop dong mua bén s& bi xac dinh 12 vo hiéu do vi pham diéu cam cua phap
luat.

Can ctt khoan 1 Biéu 120 B6 luat dan sy, thoa thuan nay khdng lam phat sinh
Ccac quyén va nghia vu caa bén ban va bén mua vé thu nhap cam két, nén khdng c6
can cur dé thuc hién viéc chi tra thu nhap cam két. Vi vay, Hoi ddng xét xir s& xem
xét noi dung nay cua Cong ty T dé budc ba H (bén mua) phai hoan tra lai cho Cong
ty T (bén béan) vé s tién thu nhap cam két da nhan 14 367.675.808 dong. So tién nay
dugc d6i trir vao sd tién 1i chdm ban giao cin ho ma Cong ty T phai tra cho ba H 1a
357.216.912 dong, sau khi ddi trir ba H phai hoan tra lai cho Cong ty T so tién 1a
10.458.895 dong.

[5] Tir nhitng nhan dinh va phan tich trén, Hoi dong xét xir chap nhan mot
phan khang cao ctia Cong ty T, sira mot phan Ban an dan su s6 34/2023/DS-ST ngay
23/8/2023 cia Toa an nhan dan quin Ngii Hanh Son, thanh phd Pa Néing theo
hudng nhu sau:

- Budc Cong ty T phai tiép tuc thuyc hién Hop ddng mua ban cin ho sb
194/2017/HDMB/Coco Skyline Resort-MN ngay 20/02/2017 di ky két v6i ba Bui
Thi Minh H va ban giao can ho theo diing quy dinh.
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- Khong chap nhan yéu cau khoi kién ciia ba Bi Thi Minh H yéu cau Cong ty
T phai tra khoan thu nhap cam két va lai cham tra cua khoan thu nhap cam két cua
nam 2020, nam 2021, nam 2022 va ky | nam 2023 véi so tién 1a 620.471.644 dong,
(trong d6 khoan thu nhap cam két 1a 503.913.898 dong va 1ai cham tra ctia khoan thu
nhap cam két la 116.557.746 dong).

- Budc ba Bui Thi Minh H phai hoan tra lai cho Cong ty T khoan tién thu
nhap cam két da nhan 1a 367.675.808 dong.

- Budc Cong ty T phai tra cho ba Bui Thi Minh H tién 14i do chim ban giao
can hg 1a 357.216.912 dong, (tam tinh dén ngay 23/8/2023).

Sau khi d6i trir thi ba Bui Thi Minh H phai tra cho Cong ty T s tién thu nhap
cam két da nhan la 10.458.895 dong.

[6] Xét quan diém cta Luat su bao vé quyén va loi ich hop phap cua Cong ty
T c6 mdt phan phu hop nhan dinh ctia Ho1 dong x€t xir nén chap nhan.

[7] P6i v6i quan diém cia dai dién Vién kiém sat nhan dan thanh phd Pa
Ning c6 mot phan phu hop nhan dinh ctia Hoi dong xét xtr nén chap nhan.

[8] V& an phi dan su so tham: Do sira 4n so tham, nén an phi dan su so tham
duoc stra lai nhu sau:

[8.1] Do yéu cau cua ba Bui Thi Minh H vé viéc tiép tuc thuc hién Hop dong
mua ban can hd duoc chap nhan nén Cong ty T phai chiu an phi dan su so tham la
300.000 dong.

[8.2] Ba Bui Thi Minh H phai chiu 4n phi dan su so tham trén sé tién la
620.471.644 dong - 357.216.912 dong = 263.254.732 dong, nén ba Hang phai chiu
an phi 1a 263.254.732 dong x 5% = 13.162.700 dong, nhung dugc khau trir so tién
tam ng an phi da nop 22.680.000 dong tai Bién lai thu s6 0009564 ngay 14/3/2023
ctia Chi cuc Thi hanh 4n dan sy quan Ngii Hanh Son, thanh pho Pa Ning. Ba H
duoc hoan tra lai s6 tién 1a 9.517.300 dong.

[9] Vé &n phi dan su phdc tham: Do khéang céo cua Cong ty T dugc chap
nhan, nén Cong ty T khong phai chiu an phi dan sy phuc tham va duoc hoan tra lai
sO tien 300.000 dong tam tng an phi da nop tai bién lai thu so 0001535 ngay
21/9/2023 ctia Chi cuc Thi hanh an dan sy quan Ngii Hanh Son, thanh ph6 Da Nang.

[10] V& chi phi xem xét, tham dinh tai chd 1a 3.000.000 dong, Cong ty T phai
chiu, nhung ba Bui Thi Minh H da ndp tam ing va da chi xong. Nén Cong ty T co
nghia vu tra lai cho ba H so tién 3.000.000 dong.

Vi céc € trén.

QUYET PINH:

Can ctr vao: khoan 2 Biéu 308 B6 luat Té tung dan su;

Chap nhan mot phan khang cdo ctia Cong ty c6 phan Pau tu phét trién va xay
dung T;
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Stra mdt phan Ban 4n dan su sd 34/2023/DS-ST ngay 23/8/2023 ciia Toa an
nhan dan quin Ngii Hanh Son, thanh pho Da Nang.

Cin cir vao: cac Piéu 17, 22, 23, 55, 57 Luat Kinh doanh bat dong san; cac
bicu 117, 119, 121, 122, 123, 124 Luat nha & nam 2015; cac bieu 117, 120, 122,
123, 277, 278, 280, 420, 433, 434, 440 BO luat dan sy; Nghi quyét so
326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban thuong vu Quoc Hoi quy dinh
dinh vé muc thu, mién, giam, thu, nop, quan ly va sir dung an phi va Ié phi Toa an.

Chap nhan mot phan yéu cau khoi kién “Yéu cau tiép tuc thue hién hop dong
va thanh todan cac khoan cam ket theo hop dong” ctua ba Bui Thi Minh H do6i vai
Cong ty ¢ phan Dau tu phat trién va xay dung T.

Tuyén xur:

1. Budc Cong ty c6 phan Dau tu phat trién va xay dung T phai tiép tuc thuc
hién Hop dong mua ban can hd s6 194/2017/HPMB/Coco Skyline Resort-MN ngay
20/02/2017 da ky két vai ba Bui Thi Minh H va ban giao can ho theo dung quy dinh.

2. Khong chap nhan yéu cau khéi kién ciia ba Bui Thi Minh H vé viéc budc
Cong ty ¢0 phan Pau tu phat trién va xay dung T phai tra khoan thu nhap cam két va
1ai cham tra khoan thu nhdp cam két cua nam 2020, ndm 2021, nam 2022 va ky |
nam 2023 vaéi so tién 1a 620.471.644 dong (sédu tram hai muoi tri€u, bon tram bay
muoi mot nghin, sau tram bon muoi bon dong), (trong d6 khoan thu nhap cam két la
503.913.898 dong va 1ai cham tra khoan thu nhap cam két la 116.557.746 dong).

3. Budc ba Bui Thi Minh H phai hoan tra lai cho Cong ty T khoan tién thu
nhap cam két da nhan la 367.675.808 dong (ba trdm sau muoi bay tri¢u, sdu tram
bay muoi lam nghin, tdm tram 1€ tdm dong).

4. Budc Cong ty co phan Pau tu phét trién va xay dung T phai tra cho ba Bui
Thi Minh H tién 1ai do cham ban giao can ho 1a 357.216.912 dong (ba tram nam bay
tri¢u, hai tram mudi sau nghin, chin trdm muoi hai dong), (tam tinh dén ngay
23/8/2023).

Sau khi ddi trir thi ba Bui Thi Minh H phai hoan tra lai cho Cong ty ¢ phan
Dau tu phat trién va xay dung T soO tién thu nhdp cam két da nhan 1a 10.458.895
dong (muoi triéu, bon tram ndm muoi tam nghin, tAm tram chin muoi lam dong).

Ké tir ngay c6 don yéu cau thi hanh an cta ngudi duoc thi hanh an (Dbi véi
cac khodn tién phai tra cho nguoi dugce thi hanh dn) cho dén khi thi hanh xong tat ca
cac khoan tién, hang thang bén phai thi hanh 4n con phai chiu khoan tién 1ai cua so
ti€én con phai thi hanh an theo murc 1ai suat qui dinh tai khoan 2 Diéu 468 cua B0 luat
dan su 2015.

5. An phi dan sy so tham:

- Cong ty cO phan Pau tu phat trién va xay dung T phai chiu 300.000 dong
(ba tram nghin dong).
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- Ba Bui Thi Minh H phai chiu 1a 13.162.700 dong, nhung duoc khau trir sd
tién tam Gng 4n phi da ndp 22.680.000 ddéng (hai muoi hai triéu, siu trim tdm muoi
nghin dong) tai Bién lai thu sb 0009564 ngay 14/3/2023 caa Chi cuc Thi hanh an
dan sy quan Ngii Hanh Son, thanh phd Da Néng. Ba H duoc hoan tra lai sb tién 1a
9.517.300 dong (chin triéu, nim tram muoi béy nghin, ba trim ddng).

6. An phi dan su phuc tham: Cong ty ¢ phan Pau tu phat trién va xay dung T
khong phai chiu va dugc hoan tra lai sd tién tam tng an phi dan sy phuc tham da
ndp 300.000 dong (ba trim nghin dong) tai bién lai thu sé 0001535 ngay 21/9/2023
cua Chi cyc Thi hanh &4n dan sy quan Ngii Hanh Son, thanh phé Pa Nang.

7. Vé chi phi xem xét, thim dinh tai chd: Buoc Cong ty c6 phan Pau tu phat
trién va xay dung T c6 nghia vu tra lai cho ba Bui Thi Minh H s6 tién 3.000.000
dong (ba triéu dong).

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan sy thi ngudi dugce thi hanh dn dan su, nguoi phai thi hanh 4n dan su
c6 quyén thoa thuan thi hanh, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic
bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luét thi hanh an dan
su, thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an
dan su./.

Noi nhin: TM. HQOI PONG XET XU PHUC THAM
- Céc duong sw; THAM PHAN - CHU TQA PHIEN TOA
- TAND q. Ngii Hanh Son;

- Chi cuc THADS q. Ngii Hanh Son;
- VKSND TP P4 Nang;
- Cuc THADS TP Pa Nang;
- Luu hd so vu an;
- T6 nghiép vu; .
Tran Hoai Son
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